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TWENTY-FIRST ANNUAL CONVENTION AT TAMPA 


A most successful convention of the Florida State Bar Association was held at Tampa Bay Hotel, at 
Tampa, April 6th and 7th. The exact figures of the attendance are not available at this time, but we are 
certain that the attendance far exceeded that of any previous meetings of the association. 


On April 5th, the Conference of Delegates of Local Bar associations met at the Tampa Bay Hotel at- 
tended by duly accredited delegates from twenty local bar associations. The Constitution prepared by the 
Committee appointed at the 1927 meeting was adopted,and other business was transacted, all of which is fully 
covered in the report of the Secretary of the Conference of Delegates, which was duly submitted to the 
President and members of the State Bar Association on the following day. The report of the Secretary, 
together with certain of the papers read before the conference, will be published in the May issue of the Law 
Journal. At the close of the conference Ed. R. Bently, Esquire, of the Lakeland Bar, was unanimously 
re-elected Secretary of the Conference and directed to transmit his report to the Association. Too much 
cannot be said for the spirit of earnest co-operation which characterized this meeting. We feel sure that 
the Conference of Delegates of Local Bar Associations will continue from year to year to grow in impor- 
tance as the character of its work is more fully understood by the Association. Under the constitution of 
the association as adopted at the Tampa meeting, the Conference becomes a section of the association. 


On Friday, April 6th, the twenty-first annual session of the Association was formally opened by Presi- 
dent John B. Sutton of Tampa. Addresses of welcome were delivered by Hon. Herbert S. Phillips, Presi- 
dent Hillsborough County Bar Association, and Hon. D. B. McKay, Mayor of the City of Tampa. The re- 
sponse on behalf of the Association was delivered by Hon. Robert H. Anderson of the Jacksonville Bar. 
Later during the same morning Hon. Wm. H. Ellis, Chief Justice of the Supreme Court of Florida delivered 
an address. In accordance with the action taken by the Association at the Tampa Convention, the proceed- 
ings of the Association, including these addresses, will be incorporated in the Law Journal. The exact date 
of publication cannot now be announced but it is hoped that the full proceedings of the convention will ap- 
pear in the June issue, as the May issue is now practically complete. 


On Friday afternoon Josiah Marvel, of Wilmington, Delaware, delivered an address. Mr. Marvel had 
very kindly consented to appear and address the convention in place of Hon. J. Hamilton Lewis, whose 
name appeared on the program, but who was prevented from attending through illness. Mr. Marvel’s ad- 
dress will be included in the printed proceedings. 


On Friday night the annual banquet of the Association was held at the Tampa Bay Hotel, with Hon. 
George P. Raney as Toastmaster. At the conclusion of the banquet addresses were delivered by Hon. James 


} 
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M. Beck of Philadelphia, Hon. Josiah Marvel of Wilmington, Delaware, Hon. W. H. Ellis, Chief Justice Su- 


preme Court of Florida, Hon. Louis W. Strum, of the Supreme Court of Florida, Hon. Armstead Brown, of 
the Supreme Court of Florida. 


On Saturday morning Hon. James M. Beck, of Philadelphia, former Solicitor General of the United 
States, delivered an address, and the same afternoon Hon. Robert N. Miller of Washington, D. C., also de- 
livered an address. The business of the convention was completed the same afternoon. To those members 
of the Association who were unable to be in Tampa at the convention, we would say that they missed a very 
rare treat. The addresses which were delivered by our guests were not only able and eloquent, but contained 
matter of permanent value to every member of the Association. We hope that these addresses will be care- 
fully read when printed in the Journal as part of the proceedings. 


On Saturday night at the conclusion of the convention the usual smoker was held. Hon. James W. 
Morris, Jr., of the Tampa Bar, presided. At the opening of the smoker officers were elected for the ensuing 
year as follows: Robert H. Anderson, President; Gov Hutchinson, Secretary; John B. L’Engle, Treasurer; 


and an Executive Committee to consist of the foregoing with John B. Sutton, W. I. Evans, Geo. P. Garrett, 
and F. B. Winthrop. 


One Vice-President was also elected from each judicial circuit. Their names will be published in the 
next issue of the Journal. 


So far as the business of the convention is concerned, its most noteworthy features were the adoption 
of a new Constitution and the authorization of the appointment of a special committee to consider the en- 
tire proposition of the future relation of the bar to the selection of Judges in this State and other kindred 
problems. The exact duties to be performed by this committee and its personnel will be announced in a 
later issue of the journal. The Constitution, as adopted, is the constitution recommended by the executive 
council with the omission of the proposed committee on judicial selection, and with the addition of a clause 
making the Conference of Bar Delegates a section of the association, and another clause providing for a com- 


mittee to co-operate with the American Law Institute. The full constitution will be reprinted in a future is- 
sue of the Journal. 


Much of the success of the convention, the banquet and the smoker, is and was due to the officers, com- 


mittees, and members of the Hillsborough County Bar Association. For their splendid efforts the Associa- 
tion should be very grateful. 


The convention at Tampa marked the end of the administration of Hon. John B. Sutton, our immediate 
Past President. His address, delivered during the session of the convention on Saturday, should be read 
carefully by every member of the association. It is but another evidence of the new spirit beginning to 
show itself in the Bar Association—a spirit of earnest and sincere desire to make the association a strong 
influence in each community and in this State. We take this opportunity of congratulating and thanking 
Mr. Sutton on the success of his administration which is now closed, and wishing for Mr. Anderson, our new 
President, a like degree of success in his administration now about to begin. 


For Mr. Anderson we bespeak the co-operation and assistance of every member of the bar in this State. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


Copies of the opinions as filed are furnished to the 
Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


in the official volumes of the Supreme Court reports. 


Steve B. Roberts, 


Plaintiff in Error. 


Vv. Sarasota County. 
State of Florida, 


Defendant in Error. 
ELLIS, C. J. 


The plaintiff in error sought to be discharged upon 
a writ of habeas corpus from the custody of the sheriff, 
who detained him by virtue of a commitment from 
the petitioner to be guilty of murder in the second 
the Circuit Court of the County. The commitment rest- 
ed upon a judgment of the Circuit Court adjudging 
degree and sentencing him to a term in the state prison. 

A writ of error was taken to that judgment and the 
Supreme Court affirmed it on the 11th day of July, 
1927. See Roberts v. State, Fla , 113 South. Rep. 
726. 

The sheriff’s return to the writ of habeas corpus 
contained the following sentence: “Copies of said Com- 
mitment and reprieve are hereto attached and made a 
part thereof, said case having been appealed to Su- 
preme Court of Florida and affirmed by that court 
this court is without jurisdiction.” 

The petitioner moved the court to strike from the 
sheriff’s return that portion of it containing the words 
underscored above. The motion was denied and the pe- 
titioner was remanded to the custody of the sheriff. 
To that order or judgment the petitioner took writ of 
error. No evidence was submitted on the hearing. The 
petition, a copy of the indictment, the return of the 
sheriff and a stipulation of counsel to the effect that 
the petitioner was tried upon an indictment, of which 
a copy was attached to the petition, was convicted 
of murder in the second degree, was sentenced to the 
State Prison for a period of years, and that a motion 
for a new triali was made and overruled and that 
the Supreme Court had affirmed the judgment, were 
before the court in the habeas corpus proceedings. 

The petitioner, by his counsel, says that the indict- 
ment on which he was tried “wholly fails to state 
any offense under the laws of the State of Florida.” 
The proposition rests upon the use in the indictment 
of the word “premeditated” in the phrase: “did then 
and there unlawfully and from a premediated design to 
effect the death,” etc., kill and murder him, the said 
William A. Stone. 


Each opinion is published by permission of the 


On a writ of error to the judgment of conviction 
a motion to quash the indictment was included in the 
bill of exceptions, but it did not appear in the record 
proper where it should have appeared if the plaintiff 
in error desired to have the ruling upon it reviewed. 
It is too late to consider the effect of imperfections 
in the indictment after a trial, conviction and affirm- 
ance by the Supreme Court of the judgment. A writ of 
habeas corpus cannot be made to serve the purpose 
of a writ of coram nobis or writ of error. 


The imperfection in the indictment was waived by 
the petitioner. It was one that he could waive as the 
word “premediated,” while obsolete, occurred in the 
indictment obviously as the result of an omission of 
the letter “t’’ by the typist or person who wrote the 
indictment and appears at a glance to be the word 
“premeditated” and if accented on the second syllable 
sounds much like that word. The verbal inaccuracy, if 
it may be so called, was explained and corrected by 
the necessary intendment from other parts of the in- 
dictment which alleged that the accused by means of 
a pistol then loaded with gunpowder and leaden bui- 
lets, which the defendant held in his hand and from 
a————_—design to effect the death of Stone did shoot 
off and discharge at and upon Stone, unlawfully strik- 
ing him, inflicting upon him a mortal wound from 
which Stone died, and in that manner the defendant 
“did kill and murder” Stone. From such language it 
cannot be said that the defendant was misled by the 
clerical or typographical omission of the letter “t’ 
from the word “premeditated.” See State v. LaFlamme, 
116 Me. 41, 99 Atl. Rep. 772. 


If the word “premediated” was a mere jumble 
of words without meaning or significance there might 
be something of the color of merit in counsel’s con- 
tention but such is not the case as the word, while not 
in common use, is even obsolete, that is antiquated and 
out of use; it nevertheless, is so related in orthography 
and sound to the word “premeditated” that when read 
in connection with the context it cannot be said to 
have misled the petitioner to his injury. 


The order remanding the prisoner was correct. See 
Dukes v. State, 81 Fla. 247, 88 South. Rep. 474; State 
v. Logan, 87 Fla. 348, 100 South. Rep. 173. 

The motion of the Attorney General to dismiss the 
writ of error is granted. 


Writ of error dismissed. 


i 
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Brooks-Scanlon Corporation, 
a corporation, 
Plaintiff in Error. 
Vv. -Taylor County. 
Cc. L. Arbuthnot, Rehearing. 


Defendant in Error. 


ELLIS, C. J. 

Upon petition filed for a rehearing in this case 
the Court, upon consideration thereof, is of the opinion 
that the decision affirming the judgment rendered 
should be and the same is hereby revoked and set 
aside because it appears to the Court that it erred in 
nolding that the demurrer to the plaintiff’s replica- 
tion should have been visited upon the declaration be- 
cause the latter was duplicitous. Duplicity in a declara- 
tion is not the subject of demurrer. And a demurrer 
to the plaintiff’s subsequent pleading, which consti- 
tutes a good replication to defendant’s pleas, should 
not be visited upon a declaration because the latter is 
duplicitous. That defect should be taken advantage 
of by motion to strike, which if not done the 
error in form is waived. 

We think the cause should be reversed because 
the replications were good to the pleas interposed. 
Judgment reversed with directions to require the plain- 
tiff to elect upon which cause of action he will stand. 


The Guaranty Company, et al, 
Appellants, 
Vv. Duval County. 
J.C. Luning, as State 
Treasurer, et al., 
Appellees. 

PER CURIAM. 

Appellees as complainants below brought their suit 
against appellants as defendants in the Circuit Court 
of Duval County, Florida, to foreclose a certain mort- 
gage more specifically therein described. Final hear- 
ing on bill and answer in whic ha demurrer was in- 
corporated and testimony duly taken by a special mas- 
ter resulted in a decree of foreclosure, the pertinent 
parts of which are as follows: 

“Ordered, adjudged and decreed, that the said defendant 
The Guaranty Company, a corporation, and any other defend- 
ant or defendants desiring to redeem said mortgaged property 
from the lien of said mortgage, do pay unto the said com- 
plainants, J. C. Luning as State Treasurer of the State of Flor- 
ida, for the use and benefit of A. P. Anthony, as Receiver 
of the United States Trust Company, a corporation; and the 
said A. P. Anthony, as Receiver of said United States Trust 
Company, or their solicitors of record, within one day from 
the date of this decree, the said sum of forty thousand nine 
hundred and forty-seven dollars and ten cents ($40,947.10) and 
four thousand five hundred dollars for solicitor’s fees decreed 
as aforesaid; and that in default of such payment that the 
said mortgaged premises and property, to-wit: * * * (omitting 
description) Shall be sold at public sale by an officer of this 
court for the satisfaction of the amounts due the complain- 


ants under the terms of this decree, and in the following man- 
ner, to-wit: Ke KH HE KE 

That upon such sale being made as aforesaid, the said 
Special Master shall collect and reduce to possession the 
proceeds of said sale and report the same to this Court to- 
gether with all of his acts and doings in connection with the 
execution of this decree; and, upon confirmation of such sale, 
the said Special Master shall make, execute and deliver to the 
purchaser at such sale a deed of conveyance conveying to such 
purchaser the property hereinabove described; and, upon con- 
firmation of such sale, the Special Master shall pay out and 
disburse the proceeds of said sale in the following manner: 

First, in payment of all costs, charges and expenses ex- 
pended or incurred by the complainants in this suit, including 
the fees of the Special Examiner, the cost of the advertisement 
of sale, the fees and commissions of said Special Master, and 
the sum allowed to the complainant for the fees of their solic- 
itors herein; and 

Second, in payment of the net amount hereinabove ascer- 
tained and decreed to be due to the complainants upon said 
indebtedness secured by said mortgage; and it is further 

Ordered, adjudged and decreed, that if the proceeds of such 
sale exceed the amount necessary to make all of the payments 
above set forth and required to be made by this decree, then 
such excess, if any, shall be promptly reported by the Special 
Master and held by him to await the further orders of the 
court herein and if the proceeds of such sale shall be in- 
sufficient to make the payments above decreed, then the said 
Special Master, after applying the proceeds of such sale 
in the order hereinabove set forth so far as the same will 
extend, shall make note of and report to this court the amount 
of such deficiency; 

And that any party to this cause including the purchaser 
at such sale shall have leave to apply to this court for confirm- 
ation thereof, and the court retains jurisdiction of this cause 
for the purpose of making such further orders and granting 
such further relief herein as may be equitable. Done and 
odered at chambers in the County Court House of Duval Coun- 
ty, Florida, on this 5th day of August A. D. 1924.” 

From this decree of foreclosure the defendant, the 
Guaranty Company, a corporation, on the 27th day of 
August A. D. 1924, entered its appeal to this court, 


the said appeal being predicated on eighteen assign- 
ments of error. 

A discussion of these assignments of error seri- 
atuim will not be undertaken here as we do not see that 
such a discussion would serve any useful purpose. We 
are convinced, however, that the decree of foreclosure 
is vague and indefinite in its terms and that it is er- 
roneous in that it does not protect the creditors of 
The Guaranty Trust & Savings Bank. 

We think that under the circumstances shown to 
exist in this case the creditors of The Guaranty Trust 
& Savings Bank should be the beneficiaries of the net 
proceeds of the mortgage foreclosure. For these reasons 
the cause is reversed with directions to the chancel- 
lor to enter a decree of foreclosure definite in terms 
and under which the creditors of The Guaranty Trust 
& Savings Bank will be protected in their enjoyment 
of the net proceeds of the mortgage. 

WHITFIELD, P. J., and TERRELL and BROWN, 
JJ., and LOVE, Circuit Judge, Concur. 

BUFORD, J., Disqualified. 
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E. E. Goodno, 


Plaintiff in Error. 
v. Glades County. 
South Florida Farms Company, 
Defendant in Error. 

Opinion filed January 27, 1928. 

JONES, Circuit Judge. 

1. When a writ of error is taken under the statute 
to an order granting a new trial in a civil action at 
law, the only questions to be considered are those in- 
volved in the order granting a new trial. 

2. Where the trial court grants a new trial upon 
motion containing several grounds without specifying 
in the order the ground or grounds upon which the 
ruling was based, the order will be affirmed if any 
ground of the motion is sufficient to authorize the 
making of the order. : 

3. The introduction in evidence by the plaintiff in 
an action in ejectment of a deed of conveyance from 
the Trustees of the Internal Improvement Fund to 
the land in controversy and a deed of conveyance from 
the grantee in the former deed to the plaintiff is suf- 
ficient evidence of a prima facie title in the plaintiff 
to require the defendant to exhibit, if he can, a su- 
perior title. 

4. Title to land in which claimant has no right or 
interest may be acquired by adverse possession where 
claimant takes possession under a mistaken belief that 
he had acquired a valid title by purchase and holds 
the land adversely with intention to claim title and 
claims and continues to claim title to same for a period 
of seven years even though the deed under which 
he took possession does not describe the land held 
by him. 

5. Where the claimant takes possession of land 
by mistake and holds the same adversely claiming title 
to the land for a period of seven years, the law is 
not concerned with the question as to what might 
have been his intention if he had known he had no 
title to the land before his possession ripened into 
title, but the question involved is what was his in- 
tention during the period of his holding. The true 
queston is whether, when he acquired possession, he 
intended to hold it as his own and against all persons. 
The intention is the test and not the mistake. 

6. In an action in ejectment the plea of not guilty 
puts in issue the legal title and admits possession 
by defendant of all the land sued for. 

7. Where defendant wishes to deny possession of 
land sued for, it should be done by special plea. 

8. A verdict is the determination of a jury upon 
testimony submitted to them and should be construed 
with reference to the issue made by the pleadings. 

9. A verdict which does not determine the issue in 
accordance with the undisputed contention of either 
party is erroneous. 


A writ of error to the Circuit Court for Glades 
County, George W. Whitehurst, Judge. 

Order granting a new trial affirmed. 

Treadwell & Treadwell and W. C. Hodges, for Plain- 
tiff in Error; Leitner & Leitner, for Defendant in Er- 
ror. 


E. E. Goodno, 
Plaintiff in Error. 
Vv. Glades County. 
South Florida Farms Company, 
Defendant in Error. 

JONES, Circuit Judge. 

This is the second time this case has been here 
upon writ of error. It is an action in ejectment wherein 
the land involved was granted to the State by the 
United States by the Act of Congress known as the 
Swamp Land Act Approved September 28th, 1850. 

On the first trial each party attempted to deraign 
title from the United States. In construing the deeds 
under which the respective parties claimed title, the 
judgment in favor of the defendant was reversed in 
the case of South Florida Company vs E. E. Goodno, 
84 Fla. 532, 94 So. 672. 

The land sought to be recovered is described in the 
declaration as follows: All of Section 28, Tp. 42-S., R. 
30 E. except a surveyed portion thereof containing 
27.50 Acres in the northeast corner thereof accord- 
ing to Government plat, and all of Section 30 in Tp. 
42 S., R. 30 E. except Government lots 1-2-3 and § 1-2 
of SE 1-4 thereof as shown by Government plat in 
DeSoto County, Florida, containing about 950 acres 
to which plaintiff claims title and which is alleged to 
be in possession of the defendant. 


Upon the issue made by defendant’s plea of not 
guilty the case was tried a second time, resulting in 
a verdict in favor of defendant as follows: “We, the 
jury find in favor of defendant, E. E. Goodno.” The 
plaintiff moved the court to set aside the verdict and 
grant a new trial upon the ground that—1. the ver- 
dict is contrary to law—2. is contrary to the evidence— 
3. is not supported by the evidence, 4. is contrary to 
law and evidence, 5. because the Court erred in re- 
fusing to direct verdict for plaintiff, 6. because Court 
erred in excluding testimony of witness D. L Lence, 
7. Court erred in giving special charge requested by 
defendant, 8. because Court erred in admitting evidence 
relative to the pasture fence. 

To an order granting a new trial defendant took 
writ of error and assigns twelve errors. The first as- 
signment is that the Court erred in sustaining and 
granting plaintff’s motion for a new tiral. The other 
eleven assignments question the ruling of the Court ad- 
mitting certain documentary evidence offered by the 
plaintiff to prove title and excluding a chain of deeds 
offered by defendant to prove his title, and also to 
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the Charge of the Court. Only the first assignment, 
in connection with the grounds of the motion for a new 
trial, can be considered. It has been repeatedly held 
by this Court where a writ of error is taken under 
the Statute to an order granting a new trial in a civil 
action at law the only questions to be considered are 
those involved in the order granting the new trial. 
Ruff vs Georgia S. & F. Ry. Co., 64 Fla. 782. It is 
not stated in the order granting a new trial upon what 
ground or grounds of the motion the ruling was based 
but when the trial Court grants a new trial upon a 
motion containing several grounds without specifying 
in the order the ground or grounds upon which the 
ruling was based, the order will be affirmed if any 
ground of the motion is sufficient to authorize the 
making of the order. Ruff vs Ga. S. & F. Ry. Co. 64 
So. 782. It will be necessary therefore to consider the 
testimony with reference to several grounds of the mo- 
tion. 

To prove title to the land in controversy the plain- 
tiff introduced in evidence a deed from The Trustees 
of the Internal Improvement Fund conveying the land 
to John W. Henderson and others as heirs of Jno. A. 
Henderson deceased and a deed from Jno. W. Hender- 
son and other grantees in the former deed to South 
Florida Farms Company, the plaintiff. Plaintiff also in- 
troduced in evidence the certificate of Commissioner 
of Agriculture which is authorized by Section 2724, 
Rev. Gen. Statutes of Florida, respecting the owner- 
ship, conveyance of and other facts in connection 
with public lands. The introduction by plaintiff of the 
documentary evidence as stated without proof of pos- 
session of the land by the plaintiff or its predeces- 
sors or without tracing the title to the original source 
was, in the circumstances of this case, sufficient proof 
of a prima facie title in the plaintiff to require the 
defendant to exhibit a superior title if he could. 

Groover vs Coffee, 19 Fla. 61. Bell vs Kendrick, 25 
Fla. 778 6 So. Rptr. 868. Morgan vs Dunwoody, 66 
Fla. 522. 63 So. Rp. 905. Hall vs Fla. State Drain- 
age Land Co. 89 Fla. 312. 

For the purpose of deraigning his title from the 
United States, defendant offered in evidence a chain of 
deeds, all of which were excluded on the ground that 
the land described in the deeds is not the land in con- 
troversy. For a further discussion on this point, which 
is not involved in this hearing, see South Fla. Farms 
Co. vs Goodno. 84 Fla. 532. The defendant, to prove 
title by adverse possession, testified in substance that 
in 1906 he acquired possession of a tract of land em- 
bracing about ten thousand acres, which was then en- 
closed by an old wire fence and used as a pasture for 
cattle; that he purchased a large portion of the land 
and obtained permission of the owners of the re- 
mainder of the land to use the same for a pasture; that 
he immediately reconstructed the fence by placing a 


substantial four strand barbed wire new fence around 
the entire tract; that there was only one entrance to 
the enclosure, which was through a gate which was 
kept locked and that he and his tenants had the ex- 
clusive possession, use and control of all the lands 
within the enclosure for the purpose of a pasture for 
a period of seventeen years or more. The land in 
controversy is traversed by the Caloosahatchee River 
and is situated within the enclosure. Defendant testi- 
fied that he acquired by purchase in 1906 all that por- 
tion of Sections 28 and 30 involved in this suit South 
of the river and that he immediately enclosed with a 
substantial fence three sides of that portion of Sec. 
30 purchased by him, the river forming the North 
barrier; that he cultivated a portion of the land part 
of the time, used it as a pasture and at great expense 
ditched and drained it; that he also excavated several 
large ditches on Section 28 for drainage purposes, 
that he held the exclusive possession, use and control 
of the land, claiming it as his own for a period of more 
than seven years before the institution of this suit. 
In reply to a question propounded to defendant on 
cross examination if he intended to go land of other 
people that did not belong to him and just take it, he 
replied that of course he did not, he intended to claim 
the land for which he had a deed. It is apparent that 
when defendant took possession of Sections 28 and 30 
South of the river in 1906, claiming title to the land, 
he was acting under a mistaken belief that he had a 
good and valid deed to such land. 

Title to land in which claimant has no rights and 
no interest may be acquired by adverse possession 
where claimant takes possession under a mistaken be- 
lief that he had acquired a valid title by purchase and 
holds the land adversely with intention to claim title 
and continues to claim title to same for a period of 
seven years, even though the deed under which he 
took possession does not describe the land held by him. 

2 C. J. 141, Sec. 245. 

Watrous vs Morrison, 33 Fla. 261—14 S. 805. 

Liddon vs Hodnett, 22 Fla. 442. 

Seymour vs Creswell, 18 Fla. 29. 

And where the claimant takes possession of land 
by mistake and holds the same adversely claiming 
title to the land for a period of seven years, the law 
is not concerned with the question as to what might 
have been his intention if he had known he had no 
title to the land before his possession ripened into 
title, but the question involved is what was his in- 
tention during the period of his holding. The true 
question is whether, when he acquired possession, he 
believed it to be his own and intended to and did 
hold it as his own and against all persons. The inten- 
tion is the test and not the mistake. Liddon v. Hodnett, 
22 Fla. 442. 


In an action of ejectment the plea of not guilty 
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puts in issue the legal title and admits possession by 
defendant of all the land sued for. Rev. Genl. Sta- 
tutes of Fla. Sec. 3236. 

Walters vs Sheffield, 75 Fla. 505. 

78 So. Rptr. 539. 

Where defendant wishes to deny possession of land 
sued for, it should be done by special plea. Rev. Genl. 
Stat. of Fla. Sec. 3236. 

During the progress of the cross examination of 
defendant, counsel for defendant announced that de- 
fendant claimed no title or interest in that portion of 
Sections 28 and 30 North of the river. There was no 
plea denying possession of or disclaiming interest in 
the land sued for North of the river, so as to reduce the 
issue made by the plea of not guilty to the land South 
of the river. 

Burt vs F. 8. Ry. Co. 43 Fla. 339. 

A verdict is the determination of a jury upon the 
testimony submitted to them and should be construed 
with reference to the issue made by the pleadings. 

Burt vs F. 8S. Ry. Co.—Supra. 

The effect of the general verdict in favor of de- 
fendant, construed with reference to the issue, if per- 
mitted to stand, would be to bar a recovery by the 
plaintiff of the land sued for North of the river, the 
title to which was put in issue by the plea of not guilty, 
even though the defendant offered no evidence of title 
whatever after the plaintiff had shown a prima facie 
title to the land. A verdict which does not determine 
the issue in accordance with the undisputed conten- 
tion of either party is erroneous and should, upon 
proper application, be set aside. No opinion is ex- 
pressed as to the sufficiency of the evidence to establish 
title by adverse possession to any of the lands in con- 
troversy. 

The order granting a new trial is affirmed. 

WHITFIELD, and BROWN, JJ., and LOVE, Cir- 
cuit Judge, Concur. 

ELLIS, C. J. and TERRELL, J., Disqualified. 


L. G. Hitchcolk, B. C. 

Dorsey, Jake Croissant, 

John Stephens, Harry B. 

Howell, T. W. Jenks, 

S. H. Kyle, Harry Moulton, 

N. Weil, George L. Dickerson, 

David Berkowitz, 

J. E. Byrnes, A. M. Garvie, 

Joseph Walsh and W. A. Evans, 
Appellants, 

Vv Duval County. 
Mortgage Securities Corpora- 
tion, a corporation, 


Appellee. 
CAMPBELL, Circuit Judge. 
The appellants, as complainants in the court below, 


filed a bill in equity against the appellee and others, 
as respondents, and in this opinion the appellants 
will be referred to as complainants, and the appellee 
as respondent. 


The bill of complaint alleges, in substance, that 
the respondents B. K. Hanafourde and W. R. Carter 
promoted and organized a corporation known as the 
Jacksonville Driving Club, to which Hanafourde as- 
signed a certain twenty-five year lease on a certain 
tract of land adjacent to the Fair Ground, which he 
had secured from the State Fair Association in Jack- 
sonville, Florida; that the purpose of the organization 
of the Jacksonville Driving Club was to build and 
maintain a race track; that the corporation had an 
authorized capital stock of fifteen hundred (1500) 
preferred shares of the par value of $100.00 each, and 
fifteen hundred (1500) shares of common stock of the 
par value of $100.00 each; that the respondent Hana- 
fourde claimed that he was entitled to all the authoriz- 
ed common stock in consideration of the assignment 
of his lease to the corporation, and that thereupon 
the entire fifteen hundred shares of authorized com- 
mon stock was issued to him; that this common stock 
that went to Hanafourde was almost, if not entirely, 
bonus to Hanafourde; that by some arrangement be- 
tween Hanafourde and Carter, which was unknown 
to the complainants, Carter claimed to have shared 
with Hanafourde in the common stock, and still holds 
a portion thereof, but upon information and belief it 
is alleged that Carter paid no consideration therefor to 
the Driving Club, to the same extent as it was in the 
hands of Hanafourde; that Hanafourde and Carter 
in order to get funds with which to improve the 
grounds of the said Driving Club, covered by lease 
aforesaid, began a sales program for the preferred 
stock of said corporation, and made numerous sales; 
that the basis of the sale for said stock, made by Hana- 
fourde and Carter and accepted by various subscrib- 
ers, was that each purchaser of a share of preferred 
stock at $115.00, would be given by Hanafourde, or 
Hanafourde and Carter jointly, one share of common 
stock in the Driving Club; that the complainants, as 
well as some of the respondents, who purchased pre- 
ferred stock, received also one share of common stock 
in the Club; that said Hanafourde, or said Carter, or 
both jointly, received out of each sale the sum of 
$15.00; that Carter was made president of said cor- 
poration and Hanafourde was made manager there- 
of; that they proceeded to make large improvements 
upon the ground covered by the lease, with the funds 
derived from the sale of the preferred stock, and also 
incurred large debts on behalf of the said corporation 
in respect to the said improvements; that the surplus 


of common stock which went to Hanafourde and/or 
Hanafourde and Carter together, other than that pur- 
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chased by the complainants and others, was pure 
bonus stock, and Hanafourde and/or Hanafourde and 
Carter jointly were liable to creditors for the par value 
thereof, and have continued to be. 


It is further set forth in the bill that an arrange- 
ment was, at the instance of Hanafourde and Carter, 
conceived and entered into, for the payment of the 
debts of the corporation (Driving Club) and provid- 
ing funds for certain improvements and current bills 
and expenses, which are particularly set forth in para- 
graph III and amended paragraph IV of the bill of 
complaint as follows: 


“Your orators would further show that just prior to 
November 15, 1922 various propositions had been considered 
and discussed for cleaning up the debts of the Driving Club 
so as to prevent embarrassment to the management thereof, 
as well as to the management of the State Fair operated in 
connection therewith, during fair seasons; that finally the said 
Hanafourde, together with the said Carter, conceived the idea 
of forming a pool among the then-stockholders of the Driv- 
ing Club, together with such other persons as they could per- 
suade to come into the pool, in order to raise a sufficient 
amount to pay off all the indebtedness of the Driving Club then 
existing; that a few days before November 15, 1922, the said 
Hanafourde and Carter, who had up to that time been manag- 
ing the affairs of the Driving Club, and who had charge of the 
books and accounts of the Driving Club, and who were more 
familiar therewith than anybody else, had a meeting with a 
majority of your orators, and others who later went into the 
proposed pool, and it was there represented at said meeting 
by the said Hanafourde, and vouched for- by the said Carter, 
that the sum total of indebtedness of the Driving Club then 
amounted to a little over thirty housand ($30,000.00) dollars, 
and at the same conference it was represented by the said Hana- 
fourde, and vouched for by the said Carter, that in as much 
as the State Fair was to be held in a few days, and the Driving 
Club expected to put on races in connection therewith, that it 
would also be necessary to raise the sum of to-wit, $6,300.00 
for purses for the races, together with $700.00 for rain in- 
surance, together with $2700.00 for restoring the roof of the 
grandstand, and in addition, $3,900.00 which had theretofore 
been contributed by certain of the stockholders of the Driving 
Club, together with sums to pay for free acts, for music and 
for employees during the term of the State Fair; that with all 
of such sums included into a budget of the Driving Club the 
sum total would not run over $44,000.00 or $45,000.00 at the 
most; that at said meeting the said Hanafourde represented and 
declared most positively that the total indebtedness of the 
Driving Club, together with the aforesaid contemplated items 
and expenses, did not exceed the amount stated, which declara- 
tions and assertions made by the said Hanafourde were vouched 
for by the said Carter, then President of the Driving Club, 
as aforesaid, and also indorser on a large amount of notes 
payable by said Driving Club. That a majority of your orators 
who were present at said meeting, relying upon said represen- 
tations, agreed to go into and form a pool of twenty-two men, 
each giving four (4) notes of Five Hundred ($500.00) Dollars 
each, payable six, twelve, eighteen and twenty-four months 
respectively, in order to provide the fund of $44,000.00, whieh 
was then represented by the said Hanafourde and Carter as 
aforesaid, to be amply sufficient to pay off all the indebtedness 
of the Driving Club, together with the purses, rain insurance, 
repairs on roof, and other expenses contemplated in connection 
with the approaching Fair meet. That thereupon your Orators 


Hitcheolk and Jenks, relying upon the representations made by 
the said Hanafourde, as aforesaid, and vouched for by said 
Carter, as aforesaid, in company with the said Carter, ap- 
proached others of your orators, and aided the said Carter in 
inducing others to become members of said pool that as a part 
of the pool arrangement discussed at the meeting aforesaid 
it was contemplated that the 88 notes to be given would be 
turned over to the defendant Mortgage Securities Corporation 
as Trustees, to which Trusee payment should be made, and the 
Trustee in turn pay off the creditors and meet the contem- 
plated expenses aforesaid during the period of the State Fair. 
That as a further part of the pool arrangement and understand- 
ing, it was understood that the remainder of the preferred 
stock which then remained in the treasury of the Driving 
Club, together with the remainder of the Common Stock then 
held by said Carter and Hanafourde under circumstances, as 
aforesaid, should go into a common pot with the preferred and 
common stock already held by those members of the proposed 
pool already stockholders in the Driving Club, and that there 
should then be a redistribution of all of such common stock 
and preferred stock among the twenty-two men, giving to each 
41 shares of the preferred stock and 41 shares of the common 
stock in said Driving Club; that with that understanding the 
22 men hereinafter named each gave their four notes payable 
to the Driving Club, aggregating the sum of $44,000.00; that 
as a further part of said pool arrangement, L. G. Hitchcolk, 
James Y. Wilson and B. C. Dorsey were selected by said pool 
of 22 men as a Finance Committee, authorized to perfect the 
contemplated arrangement of pooling the stock as aforesaid, 
together with the notes, for the purpose of paying off the debts 
and meeting expenses, as aforesaid.” (paragraph III) 

“Your orators would further show that at the meeting 
aforesaid, when the representations aforesaid were made by the 
said Hanafourde, and vouched for by the said Carter, your ora- 
tor Hitchcolk had present A. D. McNeill his personal attorney, 
upon whom your orator Hitchcolk in a way relied for guidance 
when undertaking to enter into such pool arrangement; that 
a few days after such meeting the said Carter and Hanafourde 
knowing that the said McNeill was the personal attorney of the 
said Hitcheolk, carried to Mr. MeNeill a letter of direction 
from the Driving Club to the defendant Mortgage Securities 
Corporation, dated November 15, 1922, and requested Mr. Mc- 
Neill to O/K the same; that the said Carter when presenting 
said letter had in his hands what he called a budget of the 
entire indebtedness of the Driving Club, and wanted the said 
McNeill to approve the same, composing several pages of sup- 
posed accounts of the Driving Club, the said Carter stating 
that it totalled about forty-seven thousand dollars, to which 
the said McNeill replied that he would not approve the ac- 
counts, that he knew nothing about them, and did not propose 
to assume any responsibility in that regard; that the only 
extent to which he would go was to approve the form of the 
proposed letter, and after making suggestions of two or three 
slight changes, the said McNeill placed his O/K on said let- 
ter; that the following is a copy of said letter intended to 
operate as written evidence of the pool arrangement which 
your orators and others had endeavored to enter into as afore- 
said: 

“ ‘Jacksonville, Florida, November 15, 1922. 
“‘Mortgage Securities Corporation, 
Jacksonville, Florida. 
Gentlemen: 

“I herewith hand you notes of certain parties, as per 
list attached; the notes are payable to our Club endorsed in 
blank, and aggregate $44,000.00. 

“With the notes is pledged certain shares of the pre- 
ferred stock of this Club, but you understand this stock has 
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not yet been paid for, and the Club is to receive payment there- 
for from the proceeds of the notes; the preferred stock must 
not, therefore, leave your possession and must not, under any 
circumstances, be released for circulation until the notes relat- 
ing to that particular stock are fully paid. 

“‘The understanding is that you are to handle and collect 
these notes, applying the proceeds to the payment of the at- 
tached list of Club obligations, aggregating $47,533,35; the 
obligations which are designated as open for adjustment are, 
under no circumstances, to be paid without the further written 
approval of the President and Finance Committee of the Club. 

“ ‘In as much as the said obligations exceed the face of the 
notes, our Treasurer will, within the next thirty (30) days, 
deposit with you, funds sufficient to cover the differences. The 
consideration for your services and advances is to be obtained 
by you from the creditors, who, we believe, have agreed to 
allow a discount for prompt payment of their bills. 

“‘Trusting this sufficiently informs you, we remain, 

“Very truly yours, 
W. R. Carter, 
President, Jacksonville Driving Club. 
“‘The foregoing approved by us 
G. Hitcheolk 

J. Y. Wilson 

B. C. Dorsey 
Finance Committee. 

“On behalf of Mortgage Securities Corporation, I hereby 
acknowledge receipt of the foregoing letter of instructions and 
agree to abide thereby. 

““Mortgage Securities Corporation 

By 

“That the said Carter, after getting the O/K of said Mc- 
Neill to said letter, as aforesaid, then brought the same to your 
orators L. G. Hitchcolk, James Y. Wilson and B. C. Dorsey, 
comprising said Finance Committee, who were then at the office 
of the Driving Club in the Mitchell Building, and showed them 
the O/K of the said McNeill. That as the said Carter came in 
your orators, members of the Finance Committee, as aforesaid, 
were just on the eve of leaving the office for the purpose 
of going to the Fair Grounds to perfect arrangements for the 
approaching Fair. That the said Carter requested your orators, 
members of said Finance Committee to wait a minute until he 
could explain about McNeill’s O/K of said letter in connection 
with said budget. That the said Carter then had in his hands 
said letter attached or pinned to what he represented to said 
Finance Committee was a complete budget on several sheets 
of paper of all the indebtedness of the Driving Club and other 
items which had been previously discussed at the meeting 
described and mentioned in paragraph III of this Bill of Com- 
plaint. That said Carter, having said letter attached to the so- 
called budget, turned the letter over and showed said Finance 
Committee the O/K of the said McNeill on the back of said 
letter, and stated to said Finance Committee, ‘I have just come 
from A. D. MeNeill’s office. You see the letter to the Mort- 
gage Securities Corporation and the budget attached. I showed 
them to Mr. MeNeill and told him at the time if it was all 
right to O/K it, as I knew Hitcheolk would not sign it until 
McNeill had O/K’d it.’ That your orators, said Finance Com- 
mittee, saw the O/K of McNeill upon said letter attached to 
what the said Carter represented was the budget of said indebt- 
edness and all other items, as aforesaid, and then glanced at 
the total figures at the conclusion of the paper attached to 
said letter, claimed to be such budget, and while your orator 
Hitchcolk was doing this the said Carter further said: ‘You will 
note that the amount is substantially the same as we agreed 
upon at our Sunday’s meeting.’ The meeting referred to in this 
statement by the said Carter was the meeting mentioned in para- 


graph III of this bill of complaint, at which meeting the said 
Carter and the said Hanafourde had pretended to explain what 
was the total indebtedness of the Driving Club, which, together 
with the other items mentoned in Paragraph III, of the bill of 
complaint, would aggregate about $44,000.00. That the total 
of the paper presented by the said Carter to said Finance 
Committee, as aforesaid, aggregated a little more than $2,000.00 
more than the amount discussed at said prior meeting. That the 
members of said Finance Committee were then stockholders 
and officers in the Driving Club together with said Carter, 
and had confidence in his representations made as aforesaid, 
and relied thereon as being truthful, without taking the time to 
examine the paper attached to said letter in detail, in order 
to ascertain if the same contained the items for purses, rain, 
insurance, ete., which had been previously discussed; nor did 
said Finance Commiteee at that time take the precaution to 
call up said McNeill to ascertain if he by placing his O/K on 
the back of said letter, intended thereby to O/K the paper 
called a budget, which said Carter then had attached to said 
letter. That acting upon the representations of the said Carter, 
as aforesaid, under the circumstances aforesaid, the members 
of the said Finance Committee, then being in haste to go to 
the Fair Grounds, as aforesaid, signed their names to said 
letter. That just before signing said letter said Carter was 
very insistent that the Finance Committee sign the same forth- 
with, he having already signed it as President of the Driving 
Club, he in that regard saying: ‘We want to wind this thing 
up right away, so I can realize some funds for the Fair meet.’ 
That at the prior meeting mentioned in paragraph III of 
the bill of complaint all necessary items and expenses which 
it was contemplated would be required to conduct the approach- 
ing Fair meet had been considered and in arriving at the sum 
total of the necessary budget. That a few days after said Finance 
Committee put their names to said letter your orators learned 
that the said McNeill had not O/Kd the paper attached thereto, 
and represented by the said Carter as being the budget agreed 
upon at said prior meeting, and that the said McNeill had ex- 
pressly stated to the said Carter that he would assume no res- 
ponsibility in regards to said budget, or what it contained, but 
would only go to the extent of O/K-ing the form of said letter. 
Your orators also learned that when the said Carter had pro- 
cured the O/K of the said McNeill to the said letter that said 
letter was not then attached to the so-called budget. Your ora- 
tors also learned after said letter was signed by said Finance 
Committee that the so-called budget which said Carter then had 
attached to said letter did not include $3,900.00 which had 
been previously advanced by members of said pool, and did not 
include other items of $6,300.00 for purses, or for rain insur- 
ance, or for repairs to roof, and that instead of there being a lit- 
tle over $30,000.00 actual debts, that there was in said so-called 
budget alone over $47,000.00 of debts. That before your ora- 
tors, the said Finance Committee, learned the extent to which 
misrepresentation had been made by the said Carter, as afore- 
said, the said Finance Committee, having relied upon the rep- 
resentations made by the said Hanafourde and the said Carter 
as aforesaid, and needing immediate funds for fair purposes, 
and believing that the pool arrangement would afford ready 
cash in a few days to reimburse them, gave their individual 
note to the Peoples Bank of Jacksonville in the sum of $4,000.00, 
payable in five days; that it was about the maturity of this note 
when your orators, including said Finance Committee, became 
aware of the extent to which misrepresentations had been 
made as to the indebtedness of said Driving Club, and of the 
fact that the said McNeill had not O/Kd said so-called budget, 
and of the fact that said so-called budget did not include 
any items for expenses aforesaid for said Fair meet, and that 


said pool arrangement would not afford funds for that purpose, 
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as had been contemplated at said prior meeting described in 
paragraph III of the bill of complaint, and as was contemplated 
when said Finance Committee signed said letter. That had your 
orators and said Finance Committee been advised truly as to 
the indebtedness of said Driving Club they would never have 
given said notes, or any of them, nor would they have entered 
into, or attempted to enter into, said arrangement; that had 
said members of said Finance Committee not been misled by 
the misrepresentations of the said Carter, as aforesaid, they 
would never have placed their signatures of approval upon 
said letter; that if the said Carter had not represented that the 
said McNeill had okeyed the whole thing, budget as well as the 
letter, they would not have put their names thereon; that if the 
said Carter had not represented when meeting the members 
of the Finance Committee that the forty-seven thousand and 
odd dollars included the necessary expenses for the Fair meet, 
as aforesaid, they would not have signed said letter. That if 
the said Carter had not represented that it was necessary 
to have said letter signed and placed in the hands of the Mort- 
gage Securities Corporation at once, so as to procure funds 
with which to carry on said Fair meet, and meet the items 
discussed in said prior meeting, the members of said Finance 
Committee would not have signed said letter. 

“That your orators were under no obligations to said 
Driving Club nor to any of its creditors; that since the time 
when said five day note matured your orators have learned that 
instead of the actual indebtedness of the Driving Club being 
$47,533,00 as of November 15, 1922, that the actual indebted- 
ness was several thousand dollars more than that sum, and the 
true amount has never yet been known to your orators, though 
they are now informed that the total indebtedness of the Driv- 
ing Club now aggregates approximately $73,000.00.” (paragraph 
IV as amended.) 

It is further alleged in the bill of complaint that 
the respondent Mortgage Securities Corporation de- 
clined to act as Trustee for said pool pursuant to the 
terms thereof, and insisted that the same be modified 
in material particulars, demanding that the Finance 
Committee of said pool, and the corporation through 
its officers, should execute a new instrument, but that 
the Finance Committee refused to do so. In paragraph 
VI of the bill there is set forth the action, upon the 
part of the stockholders, participated in by the com- 
plainants, or some of them, as follows: 

“Your orators would further show that after discovery 
of the misrepresentations aforesaid a stockholders’ meeting was 
had of the Jacksonville Driving Club on to-wit, December 2, 
1922, at which were present W. R. Carter, President, B. K. 
Hanafourde, and twelve other stockholders of the Driving Club, 
at which said meeting your orator L. G. Hitchcolk proposed 
the following motion, which was passed: 

“‘That a Budget Committee be appointed by the Chair 
to prepare a budget immediately covering every indebtedness 
of every character of the Jacksonville Driving Club, said budget 
to be approved by the Directors of the Jacksonville Driving 
Club and the members of the Special Group of 22 men, and 
that this budget be substituted at the Mortgage Securities 
Corporation in place of the budget or statement of accounts 
that they now hold, and for the difference in the two budgets, 
which it is estimated will be about $10,000.00, that six addi- 
tional men, or as many more as may be necessary be included 
in this Special Group on the same basis as the 22 men now 
comprising said Special Group.’ 

“That pursuant to said resolution the said W. R. Carter 
endeavored to get other persons to come into the pool so as 
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to make up a sufficient amount of money or fund to pay off 
the indebtedness of the Driving Club, and, based upon the 
representations that the indebtedness of the Driving Club then 
aggregated about $57,000.00, he persuaded your orator Evans 
to give four notes for $500.00 each, and also persuaded W. H. 
Herndon to do likewise, which said eight notes were then placed 
with the defendant Mortgage Securities Corporation along 
with those which had been signed and placed with said Mort- 
gage Securities Corporation by the original 22 subscribers. 
That the other four men proposed in said resolution were not 
found and never have been found, and so it is that the pro- 
posal made by said resolution has never been carried out so 
as to bind the two new members Evans and Herndon, nor so 
as to constitute a ratification or waiver by your orators of the 
original misrepresentations made to them as aforesaid, whereby 
they were induced to go into the pool at the beginning. That 
none of your orators who were in the original pool, nor the two 
new members who came in in the manner aforesaid, ever in- 
tended or contemplated going into the pool for any other 
purpose or under any other condition than that the money to 
be derived from their notes would be sufficient to clean up 
the entire indebtedness of the Driving Club and put it on its 
feet so that it would not be embarrassed by the demands 
of its creditors. That such intention was at all times known 
to Messrs. Carter and Hanafourde and other officers of the 
Driving Club, as well as to the Mortgage Securities Corpora- 
tion and its officers; that your orators do not regard the stock 
which was to be redistributed as a part of the pool arrange- 
ment as a material inducement, or of any considerable value 
owing to the large indebtedness then outstanding against said 
Driving Club.” (paragraph VI). 

The complainants further allege that they had 
never waived or ratified the misrepresentations alleged 
to have been made them, when they first agreed to 
go into the pool, and that on February 13, 1923, 
they made demand on the respondent Mortgage Se- 
curities Corporation for the surrender of their said 
notes, by letter as follows: 

“Jacksonville, Florida, February 13, 1923. 
“Mortgage Securities Corporation, 
Jacksonville, Fla. 
Gentlemen: 

“The undersigned hereby demand of you the surrender unto 
them of the series of four notes of $500.00 each, made by them 
severally, with all attachments thereto, which have come into 
your hands as Trustees under the letter of November 15, 1922, 
and which are the only notes executed by the undersigned 
to the order of the Jacksonville Driving Club, and which are 
executed by the undersigned to the order of the Jacksonville 
Driving Club, and which were executed by the undersigned with 
the intention of being beneficially used for the Jacksonville 
Driving Club, but the considerations for which have failed, 
and the conditions under which they were executed have never 
been met and performed by the Jacksonville Driving Club, same 
have never been of binding force and we are entitled to the 
return of same to us. 

“We are handing a copy of this demand to the Jacksonville 
Driving Club. 

“Yours truly, 


“L. G. Hitcheolk, Geo. L. Dickerson, H. S. Moulton, T. W. 
Jenks, David Berkowitz, Byron C. Dorsey, J. Croissant, Jos. H. 
Walsh, Harry B. Howell, John Stephens, S. H. Kyle, J. E. Byr- 
nes, A. M. Garvie, Edward Bates, Nathan Weil. 


their Attorneys At Law.” 


“By Kay Adams & Ragland 
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The bill alleges further that on May 8, 1923, there 
was a meeting of the stockholders of the corporation 
held, after the President had adjourned the meeting 
after having ruled there was not a quorum of the 
stock represented; that at this meeting, which, as 
complainants contend, there was a quorum of the 
common stock represented, a resolution was adopted 
which provided for the appointment of a committee 
of three to notify the Mortgage Securities Corporation 
that the stockholders had determined to rescind the 
proposition made when the new stock was issued, and 
authorizing the committee to make formal demand 
upon the said Mortgage Securities Corporation for 
the surrender of the notes which were signed by the 
twenty-two stockholders, and the return of the addi- 
tional stock to the Secretary and Treasurer. There is 
no allegation that this committee was ever appoint- 
ed or functioned, nor that this respondent Mortgage 
Securities Corporation had any notice of this action. 

The relief prayed for in the bill is that the pool 
agreement of November 15, 1922, be cancelled; that 
the Mortgage Securities Corporation and-or the Jack- 
sonville Driving Club be required to surrender to the 
several complainants the four promissory notes signed 
by the respective complainants, wherein the Jackson- 
ville Driving Club is named as payee, and that the 
pool arrangements may, in all respects, be dissolved 
and declared at an end. Further prayer is made for 
restraining orders. 

While answers were filed by several of the indi- 
vidual respondents, and are unnecessarily copied into 
the record, we have only to consider on this appeal 
the answer of the respondent Mortgage Securities 
Corporation. 


In its answer the respondent Mortgage Securities 
Corporation specifically denies some of the allegations 
of the bill of complaint, among them being the alle- 
gation that it declined to accept the trust under the 
letter of November 15, 1922, alleging, on the con- 
trary, that it did accept the trust and endorsed its 
acceptance thereon and notified the creditors of the 
arrangement, advising, them that through this ar- 
rangement their accounts with the Jacksonville Driv- 
ing Club would be paid. 


It denies any knowledge of the alleged misrepre- 
sentations of Hanafourde and Carter, complained of in 
the bill of complaint, or of the understanding under 
which the complainants gave their notes, except that 
about November 15, 1922, it was informed that a group 
of twenty-two stockholders of the Jacksonville Driving 
Club, in order to provide funds to take care of the 
Club’s indebtedness, had given their notes, aggregat- 
ing $44,000.00, to said corporation, which notes were 
in serial form, each series aggregating $2,000.00 face 
value, and that it, Mortgage Securities Corporation, 


had been selected to hold, handle and collect the notes 
and distribute the proceeds thereof. 

The answer admits the receipt of the letter of 
November 15, 1922, signed by the Jacksonville Driv- 
ing Club and approved by the Finance Committee of 
the stockholders, by and through which it, the answer- 
ing respondent, was designated as the one to hold, 
handle and collect the notes attached, and hold the 
stock therewith pledged, and distribute the same as 
directed. 

It set forth the efforts made by the respondent 
to carry out the trust imposed. 


It admits that some time in February, 1928, de- 
mand was made by the complainants for the return 
of their several notes, but that it declined to return 
such notes, under advice of its counsel, it having ac- 
cepted the trust and having advised the creditors of 
the arrangement, and, therefore, under the trust, rep- 
resenting, to that extent, the creditors to whom it 
was to distribute the proceeds of the notes as collected. 


Other paragraphs of the answer admit, deny or 
explain various features of the case. 


The particular paragraph of the answer which we 
have specially to deal with in this appeal is paragraph 
XII. In this paragraph the respondent Mortgage Se- 
curities Corporation claims affirmative relief, alleging 
the pool arrangement made between the complainants 
and others of the stockholders of the Driving Club, 
the deposit with it of the notes of the twenty-two stock- 
holders aggregating $44,000.00, which was_ subse- 
quently made $48,000.00, for the purpose of handling 
and collecting and applying to the payment of the 
debts of the corporation, listed and attached to the 
letter, also its receipt of the signed pledge and cer-. 
tificates of stock set forth therein. It alleges its ac- 
ceptance of the trust, and its entering into the dis- 
charge of its duties thereunder in notifying the cred- 
itors of the arrangement and advising them their 
accounts would be paid. It further alleges that it had 
either collected or satisfactory arrangement had been 
made for the payment of all the notes so deposited 
with it, except those signed by the several complain- 
ants. It further alleges that the complainants had failed 
and refused to pay their several notes and had repudi- 
ated the same, and that it had been necessary for it to 
place their notes with an attorney for collection. 


The relief prayed is: that the court decree said 
notes of the complainants, and each of them, so held 
by the respondent pursuant to the letter of instructions 
from the Jacksonville Driving Club, dated November 
15, 1922, to be valid obligations of the complainants, 
enforcible against them; that the court may decree the 
complainants severally liable to the respondent upon 
their respective notes deposited with it, for the uses and 
purposes set forth in the letter of instruction; and that 
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the complainants be required to pay same, together 
with interest thereon and the attorney fees therein 
provided for, at such time and in such manner as the 
court may decree proper. It is further prayed that the 
respondent be directed as to the sale, or other dis- 
position, of the collateral pledged with the notes, and 
instructed as to the disposition of the proceeds which 
might be derived therefrom, or from the notes. There 
is also a prayer for the court to fix the compensation 
to which the respondent is entitled for its services. 

A motion was made by the complainants to strike 
paragraph XII of the answer. This motion was over- 
ruled by the court below, and thereupon the complain- 
ants filed what they term a “Reply” to the answer. 

This replication, or reply, covers some twenty-nine 
pages of the record, and contains twelve paragraphs. 
Upon motion of the respondent Mortgage Securities 
Corporation, each paragraph of the replication, except 
II, III and XII, was stricken. Paragraph VI, by leave 
of the court, was amended, and upon motion of the 
respondent was also stricken. 

This appeal is taken from the three interlocutory 
decrees of the court below, as follows: 

1. The decree denying the motion of the complainants to 
strike paragraph XII of the answer of the respondent Mort- 
gage Securities Corporation. 

2. The decree of the court granting the respondent’s motion 
to strike certain paragraphs of the replication of the com- 
plainants to paragraph XII of the answer. 

3. The decree of the court granting the respondent’s mo- 


tion to strike paragraph VI of the complainant’s replication 
to paragraph XII. of the answer. 


The appellants assign ten errors in the decrees 
rendered by the court below, the first of which is: 
“The court erred in denying motion of the complain- 
ant to strike the 12th paragraph of the answer of 
Mortgage Securities Corporation.” 

As already mentioned in the statement of the 
pleadings in this case, paragraph XII of the answer of 
the respondent Mortgage Securities Corporation seeks 
affirmative relief upon the part of the respondent. Sec- 
3120, Revised General Statutes, provides as follows: 
“The answer must state, in short and simple form, 
any counter-claim arising out of the transaction which 
is the subject-matter of the suit, and may without 
cross-bill set out any set-off or counter-claim against 
the plaintiff which might be the subject of an inde- 
pendent suit in equity against him, and such set-off 
or counter-claim, so set up, shall have the same effect 
as a cross-suit, so as to enable the court to pronounce 
a final judgment in the same suit both on the original 
and cross claims.” 

Section 3122, Revised General Statutes provides 
for testing the sufficiency of an answer, or any por- 
tion thereof, which sets up an affirmative defense, 
set-off or counter-claim. 

The complainants’ motion to strike questions the 


sufficiency of the answer of Mortgage Securities Cor- 
poration upon the grounds: 1. That not sufficient mat- 
ter is set up therein as will warrant affirmative re- 
lief; 2. Because it does not show that the Mortgage 
Securities Corporation is entitled to relief against the 
complainants, either jointly or severally; 3. Because 
the affirmative relief sought is to recover a money 
judgment against the complainants severally, and that 
this should be sought by a suit at law; and, 4. That the 
matter set up as a basis for affirmative relief is not 
such as would sustain a separate suit in equity. 


It is contended by the complainant that only mat- 
ters that are cognizable in equity, or would form a 
basis for an independent suit in equity, can be set 
up as a counter-claim. Section 3120, Revised General 
Statutes provides that a respondent may ask for af- 
firmative relief based on “any counter-claim arising 
out of the transaction which is the subject-matter of 
the suit.” If the claims for affirmative relief in para- 
graph XII of the answer of Mortgage Securities Cor- 
poration are based upon matter arising out of the 
transaction which is the subject-matter of the bill of 
complaint, then it would seem that the answer should 
stand, whether the relief claimed be such as might 
be obtained in an independent suit in equity or not. 


The bill of complaint seeks to have certain notes of 
the complainants to the Jacksonville Driving Club, and 
deposited with the respondent under a letter of instruc- 
tions, approved by the representatives of the complain- 
ants, whereby the notes were to be collected by the res- 
pondent and applied in accordance with the directions 
contained in the letter, cancelled and returned. It also 
seeks to rescind or vacate the arrangement made for 
pooling the stock among the complainants and some 
of the respondents, upon the theory that the entire 
transaction is void because of alleged fraud and mis- 
representation by certain of the respondents. The res- 
pondent Mortgage Securities Corporation asks, in par- 
agraph XII of its answer, that it, in its capacity as 
holder of the notes, for the purposes set forth in the 
letter of instructions to it, be granted relief against the 
complainants upon these notes, if they are valid ob- 
ligations and properly held by the respondent. 

“In equity a partial or incomplete decree will not be en- 
tered. Therefore, for the purpose of avoiding more than one 
suit and in order that a full complete effective and final de- 
cree adjusting the rights and equities of all the parties in 
interest may be entered and enforced, a court of equity once 
having assumed jurisdiction of a cause on any equitable ground 
will reach out and draw into its consideration and determina- 
tion the entire subject-matter, bringing before it all the parties 
interested therein, and will retain such jurisdiction until all 
matters involved in the litigation between the parties or grow- 
ing out of and connected with the subject-matter of the suit 
are finally disposed of, even though it is thereby required to 


pass on strictly legal questions—questions which would other- 
wise be triable in a court of law—or to grant legal remedies. 
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(italics ours) 10 R.C.L. 370; Gentry Futch Co. v. Gentry, 106 
So. 478, 90 Fla., 595. 

“The doctrine of retaining jurisdiction to completely ad- 
just the controversy extends to the granting of relief to a de- 
fendant, or between co-defendants. On this ground defendant 
may have equitable relief to which he shows himself entitled 
as a consequence of the relief granted plaintiff, or even in some 
cases where plaintiff has failed to make out his own case. When 
the original bill is sufficient to invoke the jurisdiction of equity, 
defendant has often been accorded relief of legal character.” 16 
Cyc. 115; 21 C.J. 187. See also Southern Ferro Concrete Co. v. 
Federal Terra Cotta Co., 79 Fla. 376, South Rep. 


“It has often been decided that any independent relief 
sought by a cross-bill must be of an equitable character, but 
on the other hand it has been held, that matters purely legal may 
be relied upon, and that legal relief may be awarded upon facts 
growing out of or connected with the equities of the original 
bill.” (italics ours) 16 Cyc. 333. 


At page 506 of 21 C.J. the law is stated as follows: 
“The court may in order to afford complete relief 
between the cross-plaintiff and the plaintiff in the 
original bill, concerning the matters set up in the orig- 
inal bill, consider and decree upon matters alleged in 
the cross-bill, if germane to the original bill, which are 
cognizable at law.” (italics ours) See Quick v. Lemon, 
105, Ill. 578; Zollman v Jackson Trust & Savings Bank, 
238 Ill. 290, 87 N.E. Rep. 297; 32 L.R.A. (N.S.) 858; 
Story’s Eq. Pl. par. 399. 


In dealing with the rights of parties to a suit 
for the cancellation of instruments, to have all ques- 
tions that arise growing out of the subject-matter ad- 
judicated in the proceeding, the rule is laid down in 
4 R.C.L. 517, as follows: “Obviously a cross-bill is 
available to a respondent not only for the purpose of 
perfecting his equitable rights, as where he seeks the 
cancellation of the instrument or contract sued up- 
on, but also for the protection and, if the circumstances 
warrant it, the enforcement of such of his legal rights 
as may be germane to the complainant’s bill. Thus, 
one who fruitlessly seeks the aid of a court of equity 
to secure the cancellation of notes alleged to have 
been misappropriated, cannot question the jurisdic- 
tion of the court to enter upon a cross-bill a money 
judgment against him for the amount due on the notes. 
Even though the matters set up in the cross-bill are 
purely legal, the complainant having brought the ap- 
pellee in equity upon matters of exclusively equitable 
cognizance cannot be heard to question the jurisdic- 
tion of the court over matters set up by the defend- 
ant’s cross-bill. Equity having once acquired jurisdic- 
tion and having before it the proper parties, and the 
subject-matter to enable it to do complete justice be- 
tween them, will not relegate the defendant to the 
necessity of relitigating his rights at law.” 

“One seeking the aid of a court of equity to se- 
cure the cancellation of notes alleged to have been 
misappropriated cannot question the jurisdiction of 
the court to enter upon a cross-bill a money judg- 


ment against him for the amount due on the notes.” 
Zollman v Jackson Trust & Savings Bank, supra. 

In the test of the opinion in the case of Zollman 
v Jackson Trust & Savings Bank, supra, the Supreme 
Court of Illinois says, on page 865 of 32 L.R.A. (N.S.) 
“Even though matters set out in the cross-bill were 
purely legal, the appellant having brought appellee 
into equity upon matters of exclusive equitable cog- 
nizanze, she cannot now be heard to question the jur- 
isdiction of the court of equity over the matters set 
up by appellee in its cross bill. Quick v Lemon, 105 III. 
518, Story Eq. Pl. par. 399. It must be borne in mind 
that by her original bill appellant brought these notes 
into question and prayed for relief in respect thereto. 
The cross-bill therefore was germane to the original 
bill. Appellee on petition of appellant had been en- 
joined from prosecution of its action upon the notes. It 
would seem to be highly inequitable to require appellee 
to institute another action at law, merely for the 
purpose of obtaining judgment upon the notes, when 
the court of equity had before it the proper parties, 
and the subject-matter to enable it to do complete jus- 
tice between the parties.” 

In the case of Bates v Lanier, 75 Fla. 79, South. 
Rep. , we held as follows: “Statutes of set-off, 
being regarded as remedial acts, tending to prevent 
a circuity of action and thus settle controversies speed- 
ily, are to be liberally construed.” 

In the same case we said: “Under the statute an 
answer in equity may, without cross-bill, set out any 
set-off or counter-claim against the plaintiff which 
might be the subject of an independent suit in equity 
against him, and in a suit to enforce a mortgage lien 
on lands, the defendant may set off a claim for moneys 
converted by the complainant where the defendant 
shows a right to such set off.” 


In the instant case, the complainants have made 
their notes, which under the alleged trust agreement 
were deposited with the respondent to handle and col- 
lect, the subject-matter of the controversy, asking that 
the court declare the notes void and without consid- 
eration, and that they be returned to the respective 
parties. The paragraph of respondent’s answer ob- 
jected to contends that the notes of the complainants 
are valid and enforceable obligations in its hands, 
and asks that upon the final hearing they be declared 
such, and that judgments be rendered thereon, the 
same being past due, and repudiated and unpaid by 
the complainants. 


If, upon the hearing on the merits in this case, the 
chancellor should find that these notes are valid and 
binding notes, then he should grant relief toe the holder 
of the notes in the same suit, if it is entitled to relief 
and has, by proper pleading, prayed for such relief. 

Where complainants file a bill of complaint to have 
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their notes, held by the respondent as a Trustee, de- 
clared to be void and ordered cancelled, and the res- 
pondent files answer in which is incorporated a para- 
graph setting up the capacity in which it holds the 
notes, and that they are binding obligations, past due 
anr unpaid, and prays that upon final hearing the notes 
be held to be valid obligations of the complainants, and 
that judgments be rendered against the -respective 
complainants for the principal, interest and attorney 
fees due on the respective notes, an order of the 
court below denying a motion to strike the paragraph 
thus praying for affirmative relief, is proper. 

The other errors assigned refer to the decree of 
the court below in striking the several paragraphs of 
its replication. 


A replication may be filed to an answer, or the 
paragraphs of an answer, asking for affirmative re- 
lief. The replication, or “reply to the answer,” filed 
by the complainant is in the nature of an answer, but 
only so much of it as replied to the pragraph asking 
for affirmative relief was authorized under the law. 
A replication was not authorized or required to the 
other portions of the answer, unless there was a 
special order of the judge or court requiring same. 
See Sec. 3121, Revised General Statutes of Florida. 
There was no special order of the court below requir- 
ing a replication to the entire answer. Any portion of 
the replication addressed to that part of the answer 
that did not ask for affirmative relief, was improper, 
and, should have been stricken on motion. We shall, 
therefore, consider the decree of the court below strik- 
ing those paragraphs of the replication which under- 
take to reply to, explain or take issue with the alle- 
gations of paragraph XII of the answer of respond- 
ent. 


The chancellor granted the motion of the respond- 
ent to strike all of the replication of complainant ex- 
cept paragraphs two, three and twelve. In other words, 
nine paragraphs of the replication were stricken, with 
leave for the complainants to amend paragraphs 4, 6, 
9, and 10, within a specified time, if they were so 
advised. The complainants, within the time allowed, 
filed an amended paragraph six of the replication, 
which, upon motion, was likewise stricken by an order 
of the court. 


The principal contentions made in defense to the 
claim for affirmative relief are set forth in paragraph 
six and amended paragraph six of the replication. In 
these paragraphs it is, in substance, alleged that the 
Mortgage Securities Corporation had not, at the time 
of the filing of the replication or the amendment 
thereto, and had never had, the word “trust” as a 
part of its name; that its charter was acquired in 
the year 1918, and recorded in Duval County, Florida, 
giving the book and page of such record; that the com- 


pany was organized by three persons and had only 
three directors; that the corporation did not, by virtue 
of its charter, have power and authority to exercise .. 
the trust powers provided for in Section 4185, Re- 
vised General Statutes of Florida, and particularly the 
eleventh paragraph thereof. It was further alleged in 
amended paragraph six of the replication, that the 
Mortgage Securities Corporation did not, after the 
passage of Chapter 8531, Laws of Florida, Acts of 
1921, procure an amendment of its charter, or other- 
wise take steps to qualify itself in accordance with the 
Acts of 1921, so as to authorize it to exercise the 
trust powers specified in Section 4185, Revised Gen- 
eral Statutes. There are further allegations in the 
amended paragraph six of the repilcation, setting forth 
other omissions in organization and conduct of the af- 
fairs of the Mortgage Securities Corporation, which, 
it is contended, would preclude said corporation from 
acting as trustee or assignee of the notes and collater- 
als mentioned in the trust agreement hereinbefore 
quoted. It, therefore, appears to be the contention of 
complainants that the respondent, Mortgage Securities 
Corporation, was not legally authorized to accept the 
trust set forth in the letter to it from the Jacksonville 
Driving Club, which was approved by the “Finance 
Committee,” representing the complainants; also, that 
because of this lack of authority to act as such Trus- 
tee, the entire trust agreement is void, and that none of 
the affirmative relief asked in paragraph six of the 
answer could be given by the court. 


Section 4183, Revised General Statutes of Florida, 
provides for the organization of trust companies. This 
statute requires, among other things, that a trust com- 
pany must be organized by five or more persons, and 
that the word “trust” must be in the name of such com- 
pany. Section 4185 of Revised General Statutes of 
Florida enumerates the powers of trust companies 
organized under Section 4183. Paragraph eleven of said 
Section 4185 gives a trust company the power “To be 
appointed and accept the appointment of assignee or 
trustee under an assignment for the benefit of creditors 
of any debtor made pursuant to any statute or other- 
wise.” Chapter 8531, Laws of Florida, Acts of 1921, 
contains a further enactment touching the qualifica- 
tions of trust companies. 


The complainants have not, in their replication, giv- 


en the charter powers granted the respondent corpor- 
ation. 


In testing the sufficiency of the replication to an 
answer, or the part of an answer asserting a set-off 
or counter-claim, the motion to strike is used in the 
same way as a demurrer to a bill of complaint, the mo- 
tion admitting the allegations of the answer to be 
true that are properly plead. 

Did the matters set up in paragraph six and 
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amended paragraph six of the replication constitute 
a defense to the affirmative relief asked for in the 
answer? We think not. 

In the first place, it appears from the replication 
that the respondent, Mortgage Securities Corporation, 
was one of the creditors of the Jacksonville Driving 
Club. The proceeds of the notes of the complainants 
and others to the Jacksonville Driving Club were to 
be used in paying the obligations of the Club to cer- 
tain named creditors, including the Mortgage Securi- 
ties Corporation. 

Every corporation organized under the laws of the 
State of Florida has certain powers, among them is 
the power, 3—‘“‘to make contracts and to adopt and 
use a common seal, and alter the same at pleasure’; 
also 4—“‘Where special provision is not made by law 
or otherwise, to hold, but, convey or mortgage such 
personal property or real estate as the purposes of the 
corporation may require, also to take, hold, and convey 
such other real and personal property as shall be neces- 
sary for the corporation to acquire in order to obtain 
or secure the payment of any indebtedness or liability 
to it.” See Sec. 4047, Revised General Statutes of 
Florida. 

Under the inherent powers granted Mortgage Se- 
curities Corporation by law, it had the legal right to 
accept the assignment of the notes of complainants 
and other collaterals for the purpose of handling and 
collecting and applying the proceeds to the payment 
of the assignor’s indebtedness to it. Why should it 
not be also permitted by the agreement to apply the 
proceeds of the notes and collaterals to the payment 
of others in like situation to whom the assignor was 
indebted ? 

“It may be stated in general terms that whoever is cap- 
able of taking the legal title or beneficial interest in property, 
may take it in trust for others. Whatever persons or corpora- 
tions are capable of having the legal title or beneficial interest 
east on them by gift, grant, bequest, descent or operation of 
law, may take the same subject to a trust and they will 
become trustees.” Perry on Trusts and Trustees, Sec. 39. 


Under the heading “Holding as Trustee” we find, 
in 14A C.J. page 514, par. 2402, the following: “It was 
formerly held on technical grounds that a corporation 
could not hold lands to the use of another; but this 
doctrine has long since been abandoned, and it is now 
settled beyond any question that a corporation has 
not only the power or capacity, but also the right, to 
hold real or personal property in trust, in the same 
manner and to the same extent as a natural person, 
for any purpose which is not foreign to the objects for 
which it was created, and that a court of equity will 
enforce the trust. And it has been held that, where 
property is devised or granted to a corporation partly 
for its own use and partly for the use of others, the 
right of the corporation to take and hold the property 
for its own use carries with it, as a necessary incident, 


the power to execute that part of the trust which re- 
lates to others.” (italics supplied.) 

While, as we have said, the replication is silent 
as to the charter powers of the Mortgage Securities 
Corporation, it is presumed that it acted within its 
granted powers when it accepted the assignment of 
the notes and collaterals in trust for itself and other 
creditors named. 

“The principle is well settled that a corporation is pre- 
sumed to act within its granted powers until the contrary is 
shown, and that the burden of proving a contract ultra vires 
is upon the party alleging the fact.” 3 Thompson on Corpora- 
tions, Sec. 2779. 

Where a corporation, organized and doing business 
under the laws of the State of Florida, accepts the 
trust imposed upon it by an assignment of notes pay- 
able to, and the certificates of stock of, a debtor cor- 
poration, with the direction that the proceeds there- 
of be applied to the payment of the indebtedness of 
the debtor corporation to said assignee or trustee cor- 
poration, as also the indebtedness due other creditors 
named in the list attached to the assignment or trust 
agreement, such acceptance of the particular trust 
does not constitute the assignee corporation a “Trust 
Company” as provided for in Section 4183, Revised 
General Statutes of Florida, or in Chapter 8531, Laws 
of Florida, Acts of 1921. And the acceptance of such 
trust for the purposes stated is not ultra vires, as be- 
ing unauthorized under the law. 


In the second place, we think that the motion to 
strike paragraph six and amended paragraph six: was 
properly granted, even if the acceptance by the Mort- 
gage Securities Corporation of the trust set forth in 
the pleadings was ultra vires. The complainants, hav- 
ing entered into this trust agreement, would be es- 
topped to set it up as a defense to the affirmative relief 
prayed for in the answer. 

“No body of persons acting as a corporation under this 
chapter shall be permitted to set up the want of legal organi- 
zation as a defense to an action against them as a corporation, 
nor shall any person sued on a contract made with a corpora- 
tion, or sued for an injury to its property or a wrong done 
to its interests, be permitted to set up want of such legal or- 
ganization as a defense. Sec. 4115, Rev. Gen. Stat. of Fla. 


At page 324 of 14A C.J., it is said: “The majority 
of jurisdictions support the rule that an ultra vires 
transaction when executed by one of the parties may 
become enforceable by estoppel.” In support of this 
proposition, the text writer refers to McQuaig v Gulf 
Naval Stores Co., 56 Fla. 505, 47 South. Rep. 2. In 
the case cited we said, speaking through Mr. Justice 
Whitfield, the following: “When a contract made by 
a private corporation is not forbidden by law and has 
some relation to the business the corporation is auth- 
orized to do, such contract may not be repudiated at 
pleasure to the injury of one who in good faith dealt 
with the corporation.” 
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A party to a corporate transaction ultra vires the 
corporation may be estopped to deny its validity by 
reason of the performance of the transaction by the 
corporation and his having received the benefits there- 
under. The other party to the corporate transaction 
may also be estopped by reason of the fact of his 
dealing with the corporation knowing that it had no 
power to enter into the transaction. See 14A C. J. page 
330, par. 2172. 

In the case of So. Life Ins. & Trust Co. v Lanier, 
5 Fla. 110, we said: “A party cannot avoid his con- 
tract with a corporation and thereby diminish the 
fund which was designed as a security for the benefit 
of the public, upon the pretense that there was some 
abuse of the corporate powers, or mismanagement on 
the part of the Board of Directors in making the 
contract.” 

In the next place, if we should assume that the 
trust agreement, entered into by the Mortgage Se- 
curities Corporation, is ultra vires, it could not be set 
up as a defense to the affirmative relief claimed by 
the respondent, for the reason that ultra vires trans- 
action of a corporation cannot be set up collaterally by 
individuals, but such transactions must be attacked 
directly by the State. 

“A contract with a corporation may be binding on the 
parties, though it be an abuse of corporate powers for which 
the corporation may be answerable to the government which 
created it.” So. Life Ins. & Trust Co. v Lanier, supra. 

“A most important doctrine connected with the validity of 
corporate transactions, and one which rises above the mere 
principle of estoppel, is that whether a corporation has acted 
without authority or has abused its authority or has acted 
in contravention of law, cannot be set up collaterally by indi- 
viduals, but can be set up only by the State in a direct pro- 
ceeding for that purpose.” 14A C.J. page 335, par. 2178, also 
page 515, par. 2403. See also 3 Thompson on Corporations, 
Sees. 2840 and 2843; Vidal v Girard, 2 How. (U.S.) 127, 11 L. 
Ed. 205; Wade v American Colonization Society, 15 Miss. 663, 
45 Am. Dec. 324; So. Life Ins. & Trust Co. v Lanier, supra. 

Furthermore, it appears from the prayer for af- 
firmative relief that the respondent asked the court to 
decree what it should do with the notes and certificates 
of stock, and the proceeds of notes already collected by 
it, if it was held by the court that the trust was im- 
properly granted to it. 

If the trust was properly granted, it would not fail 
because the trustee named could not act. See 14A 
C.J. 575. For this reason also the allegations of the 
paragraphs of the replication under consideration were 
insufficient to constitute a defense to the answer pray- 
ing for afirmative relief. 

We have considered the questions raised under the 
assignments of errors questioning the order of the 
court below in striking the other paragraphs of the 
replication to paragraph twelve of the answer of res- 
pondent, but we have found no reversible error. 


Each of the interlocutory decrees of the court be- 


low from which appeal was taken, is affirmed. 
Affirmed. 
ELLIS, C.J., and WHITFIELD, 
BROWN and BUFORD, JJ., concur. 
STRUM, J., not participating. 


TERRELL, 


G. W. Elkins, 
Plaintiff in Error, 
Vv. Criminal Court of Record, 
The State of Florida. 
Defendant in Error. 

BROWN, J. 

Plaintiff in error was convicted of embezzlement and 
seeks to reverse the judgment of writ of error. 

The motion in arrest of judgment was without 
merit, and there was no error in the court’s order over- 
ruling it. 

The motion for new trial is not presented to this 
court, in the bill of exceptions and may not be con- 
sidered. This bill of exceptions and transcript were 
made up and the transcript filed before the act of 
June 6, 1927, Chapter 12019 Laws of 1927, was 
adopted. 

The information ran in the name of, and was 
signed and sworn to, by an assistant county solicitor, 
who was without lawful authority to do so. Segars v. 
State, decided during the June term, 1927; Sawyer v. 
State 113 So. 136. 

There is a fundamental error apparent on the 
record which requires a reversal. The information 
charged embezzlement. The verdict, as shown by the 
record proper, was: “We the jury find the defendant 
guilty of Grand Larceny. So say we all.” This verdict 
was not responsive to nor consistent with the charge 
made by the information, and hence illegal and in- 
sufficient to support the judgment of conviction, 
which was for “embezzlement.” Harris v. State, 53 Fla., 
37; Renfore v. State, 76 Fla., 392, Stedman v. State, 
80 Fla., 547, 86 So. 428. The verdict and judgment are 
part of the record proper, and should so appear from 
the transcript. Neither should appear in the bill of ex- 
ceptions. Melbourne v. State, 50 Fla., 113. But if we 
could consider the verdict appearing in the bill of ex- 
ceptions in this case, it is doubtful if it would entirely 
avail to cure the defect. It reads: “We the jury find 
the defendant guilty of grand embezzlement, so say 
we all.”” While this was in keeping with the instructions 
given the jury, the verdict was nevertheless irreg- 
ular, and subject to objection, though probably not 
void. There is no such offense known to the law of 
this State as “grand embezzlement.” It might have 
ministered to the simplification of the jury’s prepara- 
tion of their verdicts in embezzlement cases if the 
statute had divided the offense into two separate 


grades. But the statute (Sections 5146 R.G.S.) refers 
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to only one offense, the offense of embezzlement, and 
provides that a person guilty thereof “‘shall be punish- 
ed as if he had been convicted of larceny.’”’ So where 
the information charges the value of the money or 
property embezzled as exceeding fifty dollars, as here, 
in cases of conviction the jury should in their verdict, 
either find the defendant guilty as charged in the in- 
formation or ascertain and fix the value of the prop- 
erty sufficiently to show whether it was fifty dollars 
or more, or whether it was less than said sum, in order 
that the court may impose the proper punishment. 
Thalheim v. State, 38 Fla., 169, 20 So. 988; Zeigler v. 
State, decided at the present term. 

Nor does the evidence in this case contain any prop- 
er or satisfactory proof of venue. 

Reversed. 


Alonza Padgett, 
Plaintiff in Error, 
Taylor County. 
The State of Florida, 
Defendant in Error. 

PER CURIAM. 

The Chief Justice, Mr. Justice Terrell and Mr. Jus- 
tice Strum are of the opinion that the judgment should 
be affirmed. Mr. Justice Whitfield, Mr. Justice Brown 
and Mr. Justice Buford are of opinion that the judg- 
ment should be reversed. The judgment being for cap- 
ital punishment and the members of the court being 
evenly divided in opinion as to the judgment to be 
here rendered, all agree that in view of the serious 
nature of the cause and the difference in opinion be- 
ing merely on the fact of the disqualification of a jur- 
or having been sufficiently shown by the record, the 
substantial justice of the case requires that the judg- 
ment be reversed for a new trial and it is so ordered. 

Reversed for a new trial. 


Alonza Padgett, 
Plaintiff in Error, 
v. Taylor County. 
State of Florida, 
Defendant in Error. 

BUFORD, J. 

In this case the plaintiff in error was convicted of 
murder in the first degree and sentenced to death by 
electrocution. There were 169 assignments of error. The 
questions presented by these assignments have been 
grouped by counsel for plaintiff in error, as follows: 

“A. The Court erred in excusing W. O. Roberts on the 
ground that W. O. Roberts had been on a jury that had tried 
this defendant for murder at some time previous to this trial, 
but not within the last past year. 

B. The action of the Court in overruling a challenge for 
couse as to L. G. Blue, who married a second cousin of our 
‘Mr. W. B. Davis. 

C. The action of the Court in not permitting testimony 


of the witnesses who came to Perry, Florida, from Mayo, Florida, 
and who knew Mrs. J. B. Deas prior to May, 1926, and who 
knew her general reputation for truth and veracity where she 
lived at Mayo, Florida, or in LaFayette County, Florida, prior 
to that time, and could testify, and would have testified as 
to this, if they had been permitted to do so, that at the time 
she lived in LaFayette County her general reputation for 
truth and veracity was not good. 

D. Some different charges of the Court. 

E. The evidence did not show that the defendant, if he 
killed J. B. Deas, did so of and from a premeditated design 
to effect the death of J. B. Deas. 

F. Other and different minor points.” 

This grouping of the questions has been helpful 
to the Court in consideration of the case. We think 
it can serve no good purpose to consider any of the 
questions raised except those presented under group 
“B” and group “C.” The question presented under 
group “C” is whether or not the Court erred in refus- 
ing to allow witnesses to testify as to the general 
reputation for truth and veracity of a witness for the 
State when such question referred to reputation of such 
witness at a time several months prior to the date of 
the homicide and in a community where the witness 
then resided, the same being a community some dis- 
tance from that in which she resided at the time of 
the homicide. Several witnesses had testified to the 
general reputation for truth and veracity of the State 
witness referred to in the community where she lived 
at the time of the homicide, that such reputation was 
bad and that from such reputation they would not 
believe her on oath. Then the defense offered other 
witnesses to prove her general reputation for truth 
and veracity in the community where she had lived 
some few months prior to the homicide. Objection was 
made and sustained and exceptions noted. This evi- 
dence, at best, would merely have been cumulative 
and aside from this fact the entire testimony of the 
witness sought to be impeached could have been disre- 
garded and held for naught and left standing the 
testimony of other witnesses which was entirely suf- 
ficient to sustain the verdict. 


Therefore, while we think the better practice would 
have been to have admitted the proferred and reject- 
ed testimony, we would not hold the same to be revers- 
ible error if it alone were relied on for reversal. 


Under group “B” there is presented a more serious 
question. Our statute provides, among other things: 


“The judge of any justice of the peace court, county judge’s 
court, county court, criminal court of record, court of record, 
circuit court or any other court wherein trial by jury is had, 
shall on motion of either party in any civil cause, or motion 
of the State or defendant in any criminal cause, examine on 
oath any person who is called as a juror therein to know 
whether he is related to either party or to the attorney of 
either party, within the third degree, (or is related to any 
person alleged to have been wronged or injured by the com- 
mission of the crime for the trial of which the juror is 
called,) or has any interest in the cause, or has formed or 
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expressed any opinion, or is sensible of any bias or prejudice 
therein; or is an employee or has been an employee of either 
party to the cause of action within thirty days previous to the 
trial thereof, and the party objecting to the jury may intro- 
duce any other competent evidence in support of the objection; 
and if it shall appear to the court that the juror does not stand 
indifferent to the cause, or any of the foregoing grounds of 
objection exists, or that he is otherwise incompetent, another 
shall be called in his stead for the trial of that cause.” 


The juror Blue is shown by the record to have 
been related by affinity to one of the attorneys for 
the defendant within the degree specified in the 
statute. He was challenged upon that ground for cause 
and the challenge should have been sustained. The rec- 
ord shows that the defendant exhausted all his peremp- 
tory challenges before the jury was finally impaneled. 
It was contended that the defendant had not exhaust- 
ed his peremptory challenges at the time when Blue 
was presented to him for acceptance or rejection and 
that he could have eliminated Blue from the jury by 
exercising a peremptory challenge. We do not think 
that this argument finds sanction in the law. Young 
v. State, 85 Fla. 348; 96 Sou. 381. 

A defendant under the law has a certain number 
of peremptory challenges which he may exercise dur- 
ing the course of selecting a jury and he should not 
be compelled to exercise one of those challenges on a 
juror who under the law is subject to a challenge for 
cause. We think that the showing made in this case 
comes well within the rule as enunciated by this Court 
in the case of Walsingham vs State, 61 Fla. 67; 56 
Sou. 195, and that because of this error the judgment 
should be reversed and it is so ordered. 

Reversed. 


Francis Madison, 
_ Plaintiff in Error, 
Vv. Escambia County 
P. H. Robinson and M. K. Robinson, 
Defendants in Error, 
BROWN, J. 

This was an action of ejectment in the Circuit Court 
of Escambia County, wherein the plaintiffs recovered 
a judgment against the defendant, Francis Madison, 
to which she took writ of error. The property involved 
was a house and lot in Pensacola. The plaintiffs, P. H. 
and M. K. Robinson, claimed title as the sole heirs at 
law of Robin Robinson, a negro, by a marriage alleged 
to have been contracted in Dallas County, Alabama, 
with one Nannie Quarles on January 25, 1876, proven 
by certified copy of the marriage license and certificate 
of the officiating minister; whereas the defendant 
claimed title as the sole heir-at-law of Robin Robinson 
by an alleged prior common law marriage with one 
Eliza Washington, which took place in the same county 
in Alabama, and on the same plantation, Colonel Har- 
ris Walker’s, several years “after the surrender of the 
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Confederate Army.” The defendant also sought to 
prove that the mother of the plaintiffs was a white 
woman, by reason of which it was contended her mar- 
riage to Robinson was illegal and that the plaintiffs 
were not the legitimate heirs of Rob Robinson. It ap- 
pears that immediately after the formal marriage of 
Robin Robinson to Nannie Quarles, they came to 
Pensacola and lived there as husband and wife for 
some thirty-five years, and that after the death of Nan- 
nie Robinson, Robin Robinson continued to live in that 
city until his death some several years before the suit 
was brought. It also appears that Robinson was the 
owner of the house and lot involved in this case, and 
other property, at the time of his death, and that 
Francis Madison had been renting the property sued 
for from him for a considerable period of time. 


At the conclusion of the plaintiff’s testimony, the 
defendant placed Eiza Washington, the mother of the 
defendant, upon the stand. Thereupon the plaintiffs 
stated that they desired to reserve the privilege of ob- 
jecting to and moving to strike out the testimony of 
the witness at the conclusion thereof, so as to avoid 
cutting into the questions and answers. This was 


agreed to by counsel for the defendant and allowed by 
the court. 


Eliza Washington testified that she was married 
to Robin Robinson when she was fifteen or sixteen 
years old and some three or four years “after the sur- 
render of the Confederate Army.” That they both 
lived on Colonel Harris Walker’s plantation near Sel- 
ma, Alabama, and that the ceremony was performed at 
her father’s house by an old preacher; that he read 
from the Bible, but she did not remember anything 
that he said except, “Salute the bride.’”’” That he asked 
her if she would take Harris as her husband and asked 
him if he would take her as his wife, and then put 
their hands together. That they lived together and 
farmed for about five years during which period they 
had three children, all of whom died with the excep- 
tion of the defendant, Francis Madison. That they 
lived together as man and wife and so treated each 
other. That Robin was employed by the white folks to 
take. groceries to Nannie Quarles’ mother, who lived 
about two miles away on her own plantation, and after 
one of these trips, Robin disappeared, and so did Nan- 
nie. She never heard from him until seven years later. 
She remained single some twelve or thirteen years af- 
ter he went away and then married again. That she 
did not get a divorce from Robin, as they had not ob- 
tained any license to marry and she did not think a 
divorce was necessary. That Nannie Quarles’ mother 
was known as a white woman and was treated as such 
by the white folks. 


Thereupon the plaintiffs objected to and moved to 
strike “all the testimony given by the witness, Eliza 
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Washington, tending to show any transaction or com- 
munications between her and Robin Robinson, deceas- 
ed, whom she claims was the father of the defendant, 
Francis Madison, on the ground that such testimony 
is as to transactions or communications with a person 
now deceased as against the heirs-at-law of such de- 
ceased person, claimed to have been had by this wit- 
ness, who, if her testimony is true, would be directly 
interested in the result of this litigation as the widow 
of Robin Robinson, deceased, and is therefore in viola- 
tion of Section 2705 of the Revised Statutes of the 
State of Florida, prohibiting any testimony as to trans- 
actions or communications claimed to have been had 
by a witness with a party at the time of the trial de- 
ceased, as against the heir-at-law of such deceased per- 
son, and on the ground that the evidence in this case 
shows that the plaintiffs are the heirs of Robin Robin- 
son, deceased. And the plaintiffs further move to 
strike the testimony of said witness on the ground 
that the defendant in the case, Francis Madison if she 
is entitled to claim any interest at all in the property 
in question, claims through or under the witness Eliza 
Washington, as her mother, and as the alleged wife of 
Robinson, deceased, which would, under our statutes, 
exclude any testimony of this witness in favor of this 
defendant as to any transactions or communications 
which this witness claimed to have had with her al- 
leged deceased husband.” 


The court sustained this objection and struck the 
testimony, which ruling forms the basis of the first 
assignment of error. 


On first approach to a consideration of this ques- 
tion, it would appear that the plaintiffs in the court 
below were placed in a somewhat anomalous position 
in making this objection; that is, of asserting an inter- 
est in the suit on the part of the witness which, if true, 
would show that the plaintiffs had no right to recover. 
For if Eliza Washington really had an interest it could 
only have arisen by reason of her having been the legal 
common law wife of Robin Robinson, as claimed by her 
in her testimony thus objected to, and if this were true, 
then the plaintiffs, being the children of a subsequent 
bigamous marriage, would not be the heirs-at-law. On 
the contrary, this alleged interest, if well founded, 
would make Francis Madison, the defendant, the sole 
heir-at-law. In 1 Wigmore on Evidence, sec. 584, it is 
said: “The burden of proving disqualification by in- 
terest is upon the party objecting to the witness. This 
was never doubted. Although the state of the record 
might of itself serve to show the interest, still, so far 
as anything whatever needed to be done to make the 
interest apparent, it must be done by the objector.” 
And the following section, 585, continues: “So far as 
a mere reference to the record of a cause does not suf- 
fice, the objector finds two sources of evidence avail- 


able, first, evidence of the ordinary sort (from other 
persons), and secondly, the witness’ own answers, 
either on his general examination or on a special pre- 
liminary examination voir dire had for the same pur- 
pose.” See also Greenleaf on Evidence, secs. 421, 424 
and Croun V. Noll, 6 Fla. 52. In sec. 425 of 1 Green- 
leaf on Evidence, it is, among other things, said: ‘The 
question of interest, though involving facts, is still a 
preliminary question, preceding, in its nature, the ad- 
mission of the testimony to the jury. It is therefore 
to be determined by the court alone, it being the pro- 
vince of the judge and not of the jury, in the first ins- 
tance, to pass upon its sufficiency. If, however, the 
question of fact, in any preliminary inquiry, such for 
instance, as the proving of an instrument by subscrib- 
ing witnesses, is decided by the judge, and the same 
question of fact afterwards recurs in the course of the 
trial upon the merits, the jury are not precluded by 
the decision of the judge, but may, if they are satisfied 
upon the evidence, find the fact the other way. In 
determining the question of interest, where the evi- 
dence is derived alivnde and it depends upon the de- 
cision of intricate questions of fact, the judge may, in 
his discretion, take the opinion of the jury upon them.” 


It might be said in reply to this line of reasoning 
that it is the witness’s belief that she possessed an in- 
terest in the suit, or the result thereof, however ill 
founded, which would have tended to affect the verac- 
ity of her testimony, and that this is exactly what the 
statute was designed to prevent. But it seems to be 
well settled that the disqualifying interest must be real, 
and not merely apprehended by the party and that 
it would be dangerous to rest the rule on the judge- 
ment of the witness, and not on the fact itself, which 
would involve an inquiry into the grounds and degree 
of the witness’s belief and would thus lead to compli- 
cations, indefiniteness and much inconvenience. “For 
these reasons,” says Greenleaf, (sec. 387), “the more 
simple and practicable rule has been adopted of de- 
termining the admissibility of the witness by the ac- 
tual existence, or not, of any disqualifying interest in 
the matter.” However, in a note, he calls attention to 
the fact that there are some early but very respect- 
able authorities holding that a witness believing him- 
self interested is to be rejected as incompetent, but 
that the weight of modern authority is clearly the 
other way. 


Another anomalous situation presented by this 
case is that in ruling upon this question the court was 
apparently required to prejudge the very question at 
issue in this suit,—that is, whether the plaintiffs or 
the defendant were the heirs-at-law of Robin Robinson. 
This led to the further anomaly that the court in in- 
structing the jury to find for the plaintiffs was, in ef- 
fect holding that Eliza Washington had no interest in 
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the case, whereas he excluded her testimony upon the 
theory that it amounted to showing that she was an 
interested witness. 

It might be said in reply to this that there was 
really no inconsistency in the court’s rulings in view 
of the fact that he had a right to predicate his ruling 
upon the competency of Eliza’s evidence on the facts 
which she herself testified to without stopping to make 
inquiry aliunde into the truth of those facts. Be this 
as it may, the anomalies above pointed out are suffici- 
ent to justify a careful consideration of the contention 
of counsel for plaintiff-in-error that the rule we have 
been discussing would not apply in a case of this kind 
so as to preclude testimony of this nature. Counsel 
earnestly and ably argue that this case should be 
placed in that class of cases illustrated by Hays v Ern- 
est, 32 Fla. 18, 13 So. 451,-Kumpe v Coons, 63 Ala. 448, 
Nolan v Doss, 133 Ala. 259, 31 So. 969, In Re Miller’s 
Estate, (Utah) 88 Pac. 338, Darrow v Darrow, 201 Ala. 
477, 78 So. 383. In the case of Hays v Ernest, supra, 
this court held that in a proceeding to establish or in- 
validate a will, the suit is one between living parties; 
that the cause of action does not exist until after the 
death of the testator, and he is in no sense then a party 
to the proceeding ; that the subject matter of investiga- 
tion is the act of the testator in executing the will, 
which is not a transaction or communication between 
the estator and a legatee, or heir-at-law and that there- 
fore the heirs-at-law, next of kin and devisees are com- 
petent witnesses as to the factwm of the execution of 
the will, citing among other cases the Alabama case 
of Kumpe v Coons, supra. Indeed, this holding is sup- 
ported by the great weight of authority as to cases in- 
volving the probate or contest of wills, 40 Cyc. 2266. 
In the case of Nolan v Doss, supra, the Alabama Su- 
preme Court, speaking through Dowdell, J., said, “The 
competency of the wife to testify to the fact of her 
marriage with the deceased husband is not affected 
by the exception contained in section 1794 of the Code. 
The contest here is between the parties claiming to be 
distributees of the estate,—as to whether the appel- 
lees are the distributees, or the appellee, Julia Doss, is 
the sole distributee. The estate of the decedent is not 
interested in the result of this controversy, within the 
meaning of the statute.” In the case of Darrow v Dar- 
row, supra, which was a suit to determine which of 
two persons was the lawful widow of the intestate, 
the same court, speaking through Anderson, C. J., said: 
“The appellee was not precluded by the exception con- 
tained in section 4007 of the Code of 1907 from testify- 
ing as to her marriage with the decedent and the facts 


connected therewith, for the effect of same would not 
diminish the assets of his estate, or fasten a liability 
upon same, as the issue involved a contest merely be- 
tween rival claimants to take or share in the distribu- 


tion of the said estate under the law.” But the pro- 
viso or exception in the Alabama statute reads, “— 
except that no person having a pecuniary interest in 
the result of the suit or proceeding shall be allowed 
to testify agaist the party to whom his interest is op- 
posed as to any transaction with or statements by the 
deceased person whose estate is interested in the re- 
sult of the proceeding,” etc. It is contended that this 
variation from the language of our own statute, which 
does not require in all cases that the estate of the de- 
ceased person be interested in the result of the pro- 
ceeding, would not affect the proposition above discuss- 
ed, for in this case the estate of the deceased, Robin 
Robinson, is not in any wise interested in the result of 
this ejectment suit. That the administration of the 
estate having been closed, and the contest being be- 
tween alleged heirs-at-law, living parties, as to which 
of them is entitled to legal recognition as such, the 
result of the suit could in no wise increase or diminish 
the estate left by Robinson at the time of his death. 


It is further insisted by counsel for plaintiff-in- 
error that in the case at bar the conflict is between par- 
ties claiming under alleged different marriages of the 
decedent, and that no distinction exists between their 
situation and the situation of those claiming under a 
will alleged to have been made by the deceased in his 
lifetime and those claiming as heirs-at-law on the the- 
ory that the alleged will was either not executed at all 
or that its execution was obtained by undue influence; 
that if the execution of a will, witnessed by a legatee 
thereunder, is not a “transaction or communication” 
between such witness and the deceased, why should the 
assumption of the marriage status between the witness 
and the decedent be so considered. It is further insist- 
ed that it is substantially true that, in such an investi- 
gation as to whether or ‘aot the marriage status actu- 
ally existed, in a suit between the alleged heirs-at-law, 
and not against the estate of the deceased, the parties 
to the suit and those interested in the result, are, as a 
general rule, upon terms of substantial equality in re- 
gard to producing and giving evidence as to the exist- 
ence vel non of such alleged prior marriage relation. 


Defendants-in-error, on the other hand, contend 
that they are not upon terms of equality as to such 
testimony, and insist that Eliza Washington was, in 
fact, testifying to a transaction or communication be- 
tween herself and the deceased had more than fifty- 
five years before the trial of this case, and that in this 
case the parties certainly are not upon terms of equal- 
ity in respect to proving or disproving this particular 
fact; and that this case is an excellent illustration of 
the wisdom of the proviso laid down in sec. 2705, R. G. 
S., and that Eliza Washington’s testimony clearly falls 
both within the letter and spirit of such rule. They 


contend that to admit testimony as to such transactons 
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and communications might be made the instrument of 
depriving of substantial property rights the lawful 
heirs of a deceased person whose lips have been sealed 
by death, and of adjudging them to be illegitimate 
children. This raises a very interesting and important 
question, and one not free from difficulty. 


We have, however, reached the conclusion that 
the competency vel non of the testimony in question 
cannot be disposed of by holding that this case falls 
within the above class of cases cited by plaintiff-in- 
error, including that of Hays v Ernest, supra. Pre- 
termitting for the present the question as to whether 
Eliza Washington’s testimony was sufficient to show 
that she was “interested in the event of the suit,’ we 
are clearly of the opinion that it pertained to ‘a trans- 
action or communication with the deceased,” which 
distinguishes it from the case of Hays v Ernest. 
“Transaction and communication” are words of quite 
comprehensive import. Halliday v McKinne, 22 Fla. 
153; Chapin v Mitchell, 44 Fla. 225, 32 So. 875. While 
marriage, whether formally solemnized or a common 
law marriage, is something more than a mere contract, 
it is nevertheless a contract. It is founded upon the 
mutual consent and agreement of the parties. Marsi- 
cano v Marsicano, 79 Fla. 278, 84 So. 156; Chaves v 
Chaves, 79 Fla. 602; 64 So. 672. It is therefore neces- 
sarily a “transaction” as well as a “communication”, 
between the parties. 


The fact that the estate of the deceased is not 
interested in the result of this case is not material to 
this question, as it was in the Alabama cases cited, 
for the reason that our statute, unlike the one in Ala- 
bama, applies not only to suits where such testimony 
is offered against the estate of such deceased person, 
but also to suits where it is sought to be produced 
against his heirs-at-law. It is true that whether the 
plaintiffs in this case were the sole heirs-at-law was 
the real question in controversy; but at the time this 
testimony was offered by the defendant, evidence had 
been introduced which if believed was sufficient to 
prove that the plaintiffs were the heirs-at-law, as claim- 
ed by them, and which claim formed the basis of their 
suit. 


But we have reached the conclusion that the court 
below was in error in excluding this testimony upon 
another ground. Admiting arguendo that this testi- 
mony of Eliza Washington was sufficient, prima facie 
at least, to prove a valid common law marriage be- 
tween her and the deceased, the question still remains 
whether she was (1) interested “in the event of the 
suit,” or (2) a person “from, through or under whom” 
the defendant derived any interest or title, by assign- 
ment or otherwise.” See the Statute, Sec. 2705 Rev. 
Gen. Statutes, 1920. 


As to the first question, we think it is disposed of 


in Adams v Board of Trustees, 37 Fla. 266, 20 So. 266, 
where, quoting from Greenleaf on Evidence, sec. 390, 
it is said: “The true test of the interest of a witness 
is that he will either gain or lose by the direct legal 
operation and effect of the judgment, or that the record 
will be legal evidence, for or against him, in some other 
action. It must be a present, certain and vested inter- 
est, and not an interest uncertain, remote or conting- 
ent.” Further on in the same section the author says, 
“And if the interest is of a doubtful nature, the ob- 
jection goes to the credit of the witness, and not to 
his competency.” And in sec. 389 of the same work 
(Greenleaf on Evidence, 15th Ed.), the following ap- 
pears: “The disqualifying interest of the witness must 
be in the event of the cause itself and not in the ques- 
tion to be decided. His liability to a like action, or his 
standing in the same predicament with the party, if 
the verdict cannot be given as evidence for or against 
him, is an interest in the question only, and does not 
exclude him.” 


The apparent view of the trial court was that if 
Eliza Washington’s marriage was legal, she took dower 
in the land; hence her interest. But would the judg- 
ment in this ejectment suit give or take away her 
dower? Would the record in this ejectment suit even 
if judgment went for the defendant, be legal evidence 
in her favor on a proceeding for admeasurement of 
dower? Clearly not. In such a proceeding she would 
have to prove marriage anew, and the lands would be 
as much subject to her dower in the hands of the 
Robinsons as in Francis Madison’s. We think this is 
the inevitable conclusion to be reached from the reason- 
ing employed in the able opinion of TAYLOR, J., in 
the cited case of Adams v Board of Trustees, as ap- 
pearing on pp. 287-292, of 37 Fla. We will quote only 
a part of what was said with reference to the compet- 
ency of the witness Corley: 


“We do not think that he was disqualified. He was not a 
party to the suit, directly or indirectly, and did not have that 
present, certain and vested interest in its immediate result that 
was necessary to disqualify him. Neither do we think that the 
record in this cause, no matter how it may have resulted, could 
have been used as evidence for or against him in any other 
cause. It is contended that he was interested in establishing 
the defense interposed by the defendants, as it would relieve him 
of liability to the defendants as Trustees for the coupons turned 
over to Adams by him. It may have been true that he was 
interested in establishing the abstract fact that he had turned 
over to Adams the amount of coupons that he testified that he 
had delivered to him, but the establishment of that fact in this 
suit, no matter how it resulted, could not have had the direct 
effect of relieving the witness from further liability to account 
in another suit to the defendant trustees for the coupons so testi- 
fied to have been delivered. Neither could the record in this 
cause, no matter what the result, have been used by the wit- 
ness in any suit against him by the trustees as an adjudication 
or establishment of the fact of such delivery of coupons by him. 
Nor, had this suit resulted against the trustees, could the record 
therein be used against the witness, in a suit for such an ac- 
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counting by the trustees, as an adjudication or establishment of 
the fact that he had not delivered to Adams the coupons he 
claims to have turned over to him. An interest by the witness 
simply in the questicn involved did not disqualify, but "he must 


have been so interested in the result of the suit as that he would | 


gain or lose directly or immediately thereby, or that the record 
therein could be used as legal evidence for him or against him 
in some other suit as an establishment or disestablishment of 
the matters testified about by him.” (Emphasis Ours.) 

See also Shoemaker v Powers, 78 Fla. 20, 82 So. 
751, and 28 R. C. L. 472-473, sec. 60, wherein it is said: 
“And the rule has been laid down and applied that if 
the judgment in a case could be given in evidence 
against the witness in another action, in relation to 
the same subject, then he is disqualified, otherwise he 
is not. Accordingly, an interest in the question invol- 
¥ed does not debar; and a witness’ belief as to his in- 

‘terest is entirely immaterial.” 

Counsel for defendants-in-error argues that Eliza 
Washington is interested in the event of the suit be- 
cause if Francis Madison successfully defends by the 
use of her testimony, she may in a proceeding by Eliza 
for admeasurement of dower be estopped to question 
its truth. But this would be an estoppel in pais, and 
the rule of exclusion contemplates an estoppel by the 
record. This question was treated, adversely to this 
contention, in the case of Adams v Board of Trustees, 
supra. as shown by the brief quotation therefrom above 
given. 

It is further argued that this question regarding 
the interest of the witness was settled by the decision 
of this court in the case of Booth v Lenox, 45 Fla. 193, 
34 So. 566. In that case, the heirs-at-law of James R. 
Booth sought partition of certain lands standing in 
his name at the time of his death. His widow, by 
answer and a cross-bill, sought to impress a resulting 
trust upon such real estate, alleging that it was pur- 
chased with her money, and that her husband during 
his lifetime frequently asserted that the property was 
hers and paid for with her money. Some of the heirs- 
at-law testified that the monies with which the prop- 
erty was purchased were monies of the deceased an- 
cestor derived partly from insurance on property and 
partly from earnings in carpentry work. After recit- 
ing these facts this court in the opinion by TAYLOR, 
C. J., held that this testimony on the part of the heirs 
involved communications between them and the de- 
ceased and “removed the prohibition against the living 
wife’s testifying as to such transactions and qualified 
her, under the statute, to give her version of them.” 
In this case the wiodw was not only a party to the suit, 
but was directly interested in the event thereof, and, 
of course, the statutory rule of exclusion applied, the 
defendants being the heirs-at-law; and the operation 
of the rule was removed for the reasons stated and 
which are based on the statute. This case is therefore 
not in point here. We conclude, therefore, that Eliza 


23 


Washington was not, within the meaning of our Sta- 
tute, interested in the event of the suit. 

We come now to the second question: Was Eliza 
Washington a person “from, through or under whom” 
the defendant Francis Madison “derived any interest 
or title, by assignment or otherwise.”? In support 
of the ruling of the court below, defendants-in-error 
contend that Francis Madison claims title to the prop- 
erty not because she is the child of Robin Robinson 
alone, but because she is the legitimate child of Robin 
Robinson by his lawful wife, Eliza Washington. That, 
therefore, the latter is a person from, through or under 
whom Francis Madison claims an interest in the prop- 
erty, “by assignment or otherwise,” thus rendering 
her testimony inadmissible. The case of McClanahan 
v McClanahan, (Iowa) 105 N. W. 833, is cited. In that 
case it was held that where a claim against a deced- 
ent’s estate arises out of a payment of money to the 
decedent in trust for the claimant, the person making 
the payment to the decedent was incompetent to testi- 
fy thereto on claimant’s behalf, under the Iowa statute 
providing that no person from whom a party in inter- 
est “derives his interest by assignment or otherwise” 
shall be examined as a witness as to any personal 
transaction with the deceased person against the exe- 
cutor of such person. In the opinion the court said: 
“It is not necessary that the interest should be derived 
by transfer or assignment. It may be ‘otherwise’, and, 
as used, that word is one of broad significance. It 
means that if the right asserted by a claimant depends 
for its existence and validity upon a transaction be- 
tween the deceased and a third person, the evidence of 
such third person shall not be allowed to prove the 
transaction.” The rather broad language in the opin- 
ion in the cited case must be construed in the light 
of the facts in that case, which are far from being 
parallel with those in the case at bar. If Eliza Wash- 
ington had transferred the property involved in this 
case to a third person in trust for the benefit of 
Francis Madison, and if this were a suit brought by 
Francis Madison to enforce such trust, Eliza would 
no doubt be an incompetent witness, not only under 
the lowa case just cited, but also under our own case of 
Booth v Lennox, supra. But in the case at bar the 
title to the property was never vested in Eliza Wash- 
ington. If she was, as she claims, the lawful wife of 
the decedent, her only interest in the property was a 
right of dower, which, so far as this record shows, she 
has never attempted to release or assign to anyone. 
Doubtless the reason for including this language in 
our statute, which is omitted from many similar statu- 
tes in other states, was to prevent fraudulent assign- 


ments or transfers of property rights for the purpose 
of qualifying the assigners or transferers as witnesses, 
and probably also upon the theory that such persons 
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having transferred the right, are responsible, morally 
or legally, for its validity, and are therefore still, in a 
way, interested in the action. But in the case at bar 
the witness had never transferred or conveyed “by as- 
signment or otherwise” to the defendant the property 
in question or any interest therein. Robin Robinson 
was the sole owner of the property, and Francis Madi- 
son’s only claim of title is that she acquired the same 
by inheritance from Robin Robinson. The statute, 
repealing the common law rule, the unwisdom of which 
has become so apparent, provides that, “No person, in 
any court * * * shall be excluded from testifying as a 
witness by reason of his interest in the event of the 
action or proceeding, or because he is a party thereto;” 
then follows the proviso or exception which we have 
been considering. It is a well settled rule, in the con- 
struction of civil statutes, that where the enacting 
clause is general in its language and objects, and a pro- 
viso is introduced, the proviso is construed strictly and 
takes no case out of the enacting clause which does not 
fall fairly within its terms. It is also generally held 
that the terms of the exception in statutes of this sort 
will not be extended by judicial construction, nor will 
testimony be excluded where the case is not clearly 
within the terms of the statute. 40 Cyc. 2261. And 
our own court has frequently held that the purpose of 
this statute was to enlarge, not to restrict, the compet- 
ency of parties as witnesses. It would require a strain- 
ed construction of this statute to hold that Francis 
Madison derived any interest or title in this property 
from the witness, Eliza Washington. 


It appearing, therefore, that Eliza Washington 
was neither a party to the suit, nor interested in the 
event thereof, nor a person from, through or under 
whom the defendant derived any interest or title by 
assignment or otherwise, the court below erred in 
sustaining the objection of the plaintiffs to that por- 
tion of the testimony of the witness above referred to, 
upon the grounds interposed. 


As the testimony of this witness was stricken in 
its entirety, it must have been upon the grounds we 
have been discussing, the court stating in sustaining 
the objection that his action was based upon the ques- 
tion of the incompetency of the witness. This makes 
it unnecessary to consider those grounds of objection 
addressed to particular portions of the testimony of 
this witness, as well as grounds not insisted upon in 
argument. 


The second assignment of error reads: “The court 
erred in sustaining the motion of plaintiffs to strike 
the following testimony of the defendant Francis 
Madison: ‘The reason I remember was because he 
would take me up and play with me,’ and in striking 
same.” As this witness was the defendant in the case 
this portion of her testimony was properly excluded. 


The third assignment of error is directed to the re- 
fusal of the court, upon objection of the plaintiffs, to 
permit the defendant to read in evidence a decision of 
the Supreme Court of Alabama in the case of Bynon v 
The State, 23 Southern Reporter 640. This opinion 
was offered to show that common law marriage is 
recognized in Alabama and as indicating what char- 
acter of evidence was admissible to prove such a mar- 
riage. The fourth assignment is based upon a similar 
ruling with reference to the decision of the same State, 
reported in volume 69 of the Southern Reporter page 
885. We have a statute regarding this matter. Sec. 
2716, R. G. 8., reads: “The unwritten or common law 
of the United States, or any of the States or Territor- 
ies thereof, may be proved as facts by parol evidence, 
and the books of reports in cases adjudged in their 
courts may also be admitted as evidence of such law.” 
Nothing is said in this section about such books of 
reports being the official reports of such State or 
Territory; nor, as is provided by Sec. 2715, R. G. S., 
pertaining to the proof of statute law, is there any- 
thing in Sec. 2716 to the effect that they must purport 
to be published under the authority of the respective 
governments, or must be shown to be commonly ad- 
mitted and read as evidence in their courts, as a con- 
dition precedent to admissibility. If, as provided by 
Sec. 2716, the unwritten or common law of another 
State may be proved in this State by “parol evidence.” 
as well as by “books of reports in cases adjudged in 
their courts,” we see no objection to the use of such 
books of reports of cases adjudged in their courts as 
those constituting what is known as the National Re- 
porter System, published by the West Publishing Com- 
pany. The contrast between Secs. 2715 and 2716, 
which latter section makes no restriction with refer- 
ence to the authentication of reports of adjudged cases, 
was probably due to the fact that such reports were, 
generally, in the past, and many are now, the works 
of unofficial reporters. And if, as provided by our sta- 
tute, the common law of another state may be proved 
by parol evidence, why should it be considered an un- 
reasonable construction of the statute to hold that it 
may be proved by the use of such a universally ac- 
cepted system of reports of decided cases as was at- 
tempted by the defendant in this case? In the case of 
Beckley v United States Savings & Loan Co., 147 Ala. 
195, 90 So. 655, it was held that the opinion of the 
Supreme Court of Minnesota, in 70 North Western 
Reporter 609, was properly admitted in evidence to 
show the construction of the statutes of that State 
governing the case then before the court. The case 
of Rogero v Sippel, 33 Fla. 625, 15 So. 326, was dealing 
with an attempt to prove the statute law of New York 


by the use of a publication made by a private party 
which did not purport to have been published under 
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the authority of the State of New York, and no evi- 
dence of its being commonly admitted and read as 
evidence in the courts of that State had been given. 
That case was manifestly governed by Sec. 2715, R. 
G. S., which then composed one of the sections of Mc- 
Clellan’s Digest. As is aptly said in the brief of plain- 
tiff-in-error in this case, “The early English reports 
were all unofficial, yet these may clearly be read in 
evidence here. And would it not be preposterous to de- 
cide the most intricate questions of law upon demurrer 
or appeal on the authority of the universally used Re- 
porter System, and then in the face of so liberal a sta- 
tute as ours, imaging into it a restriction which would 
bar it from the court room.” We think, therefore, 
that assignment of error, three and four, were well 
founded. 


The fifth assignment of error attacks the refusal 
of the court to permit the defendant to read in evi- 
dence Secs. 5005 and 9004 of the Code of Alabama of 
1923. The first of these sections forbids the inter- 
marriage of white and negro persons; the latter penal- 
izes persons who marry others without a license, there- 
by recognizing, as plaintiff-in-error contends, that such 
marriages can be had. We do not think the contention 
as to the latter section is tenable, and it is our opinion 
that the couri was free from error in its ruling as to 
Sec. 9004 of the Alabama Code. These two sections of 
the Code were offered in evidence at one and the same 
time, objection sustained, and this ruling is attacked 
in a single assignment of error. They are numbered 
in the transcript as Secs. 5001 and 9004. While we 
are inclined to the opinion that the first section, if 
it had been offered separately, should probably have 
been admitted, the court below will not be held in error 
for refusing to admit both of them when offered to- 
gether, the latter section being irrelevant and inadmis- 
sible. The rule is well settled in this State that where 
an assignment of error groups the court’s ruling upon 
the validity of two or more pleas, the assignment must 
fail unless the ruling was erroneous as to both pleas. 
Charlotte Harbor & N. Ry. Co. v Pruitt, 81 Fla. 152, 
87 So. 427. This rule might well be applied to rulings 
upon the evidence, and has been applied where a single 
assignment attacked a plurality of rulings. Sec 1 Fla. 
Dig., 206. We are inclined to the view, however, that 
if there was any error in refusing to admit the first 
section of the Alabama Code above referred to, it was 
error without injury, as, considering the entire evi- 
dence offered by both sides on the question whether 
Nannie Quarles was a white woman or a negro, we do 
not think the evidence tending to show that she was a 
white woman was sufficient to have sustained a ver- 
dict to that effect by the jury. The evidence introduc- 


ed by the defendant was sufficient to raise a suspicion 
that she might have belonged to the white race, but 


did not rise to the dignity of proof, and, when con- 
sidered in connection with the rebuttal testimony, was 
in our opinion hardly sufficient to have put the trial 


court in error in refusing to let that question go to 
the jury. 


Under the sixth assignment of error, it is claimed 
that the court erred in refusing to permit the defend- 
ant to propound to the witness Eliza Washington the 
question: “At that time, was Robin Robinson a mar- 
ried or single man?” If it had been shown that the 
witness knew the fact inquired about, this question 
might have been proper, as it related to the time of 
the alleged marriage; but in the situation shown by 
the record the court below was free from error in this 
ruling. 


The eighth assignment of error attacks the action 
of the court in instructing the jury, on plaintiff’s mo- 
tion, to find the verdict for plaintiff. If the court had 
not already excluded the testimony of Eliza Washing- 
ton, its action on this motion might have been different. 
As the case must be reversed for another trial on ac- 
count of the errors hereinabove pointed out, we deem 
it unnecessary and inappropriate to discuss the weight 
of the testimony in respect to its sufficiency to sus- 
tain this action of the court, except in so far as to say 
that if the testimony of Eliza Washington had not been 
excluded, we are of the opinion that her testimony in 
connection with that of the other witnesses produced 
by the defendant, was sufficient to have authorized 
the court to submit the case to the jury, under the 
plea of the general issue. 


It is contended by defendants-in-error that the 
action of the court in giving the affirmative instruc- 
tion should be sustained upon another ground; that 
is, that Francis Madison was a tenant of the plaintiffs 
and in possession under them, hence estopped to deny 
their title. To give rise to estoppel of a tenant to deny 
his landlord’s title, it must first be shown that the 
relation of landlord and tenant in fact existed between 
the parties as regards the land in question. Whether 
this relationship existed between these parties was 
one of the points in controversy in the court below, 
and the evidence in this respect was conflicting—suf- 
ficiently so, in fact, to have required the court to sub- 


‘mit such question to the jury. 


What has been said above, we deem sufficient for 
the purposes of another trial without discussing the 
other assignments of error. 


Reversed. 
WHITFIELD, STRUM, and TERRELL, JJ., Concur. 


ELLIS, C. J. and BUFORD, J., Dissenting. 
Opinion Filed Feb. 22, 1928. 


; 
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The Guaranty Company, et al, 
Appellants, 
Vv Duval County. 


’ J. C. Luning, as State 


Treasurer, et al., 


Appellees. 
PER CURIAM. 

Appellees as complainants below brought their 
suit against appellants as defendants in the Circuit 
Court of Duval County, Florida, to foreclose a cer- 
tain mortgage more specifically therein described. 
Final hearing on bill and answer in which a demurrer 
was incorporated and testimony duly taken by a spe- 
cial master resulted in a decree of foreclosure, the per- 
tinent parts of which are as follows: 

“Ordered, adjudged and decreed, that the said defendant, 
The Guaranty Company, a corporation, and any other defend- 
ant or defendants desiring to redeem said mortgaged porperty 
from the lien of said mortgage, do pay unto the said com- 
plainants, J. C. Luning as State Treasurer of the State of Flor- 
ida, for the use and benefit of A. P. Anthony, as Receiver of 
United States Trust Company, a corporation; and the said A. 
P. Anthony, as Receiver of said United States Trust Company, 
or their solicitors of record, within one day from the date of 
this decree, the said sum of forty thousand nine hundred and 
forty-seven dollars and ten cents ($40,947.10) and four thou- 
sand five hundred dollars for solicitor’s fees decreed as afore- 
said; and that in default of such payment that the said mortg- 
aged premises and property, to wit:*** (Omitting description) 
Shall be sold at public sale by an officer of this court for the 
satisfaction of the amounts due the complainants under the 
terms of this decree, and in the following manner, to-wit: * * * * 
That upon such sale being made as aforesaid, the said Special 
Master shall collect and reduce to possession the proceeds of said 
sale and report the same to this Court together with all of his 
acts and doings in connection with the execution of this de- 
cree; and, upon confirmation of such sale, the said Special 
Master shall make, execute and deliver to the purchaser at such 
sale a deed of conveyance conveying to such purchaser the prop- 
erty hereinabove described; and, upon confirmation of such 
sale, the Special Master shall pay out and disburse the pro- 
ceeds of said sale in the following manner: 

First, in payment of all costs, charges and expenses ex- 
pended or incurred by the complainants in this suit, including 
the fees of the Special Examiner, the cost of the advertisement 
of sale, the fees and commissions of said Special Master, and 
the sum allowed to the complainant for the fees of their solici- 
tors herein; and 

Second, in payment of the net amount hereinabove ascer- 
tained and decreed to be due to the complainants upon said 
indebtedness secured by said mortgage; and it is further 

Ordered, adjudged and decreed, that if the proceeds of such 
sale exceed the amount necessary to make all of the payments 
above set forth and required to be made by this decree, then 
such excess, if any, shall be promptly reported by the Special 
Master and held by him to await the further orders of the 
court herein and if the proceeds of such sale shall be insuffici- 
ent to make the payments above decreed, then the said Special 
Master, after applying the proceeds of such sale in the order 
hereinabove set forth so far as the same will extend, shall make 
note of and report to this court the amount of such deficiency; 

And that any party to this cause including the purchaser 
at such sale shall have leave to apply to this court for confirma- 
tion thereof, and the court retains jurisdiction of this cause for 


the purpose of making such further orders and granting such 
further relief herein as may be equitable. 
Done and ordered at chambers in the County Court House 


of Duval County, Florida, on this 5th day of August, A. D. 
1924.” 


From this decree of foreclosure the defendant, the 
Guaranty Company, a corporation, on the 27th day of 
August, A. D. 1924, entered its appeal to this court, 
the said appeal being predicated on eighteen assign- 
ments of error. 

A discussion of these assignments of error seri- 
atuim will not be undertaken here as we do not see that 
such a discussion would serve any useful purpose. We 
re convinced, however, that the decree of foreclosure 
is vague and indefinite in its terms and that it is er- 
roneous in that it does not protect the creditors of The 
Guaranty Trust & Savings Bank. 

We think that under the circumstances shown to 
exist in this case the creditors of The Guaranty Trust 
& Savings Bank should be the beneficiaries of the net 
proceeds of the mortgage foreclosure. For these rea- 
sons the cause is reversed with directions to the chan- 
cellor to enter a decree of foreclosure definite in terms 
and under which the creditors of The Guaranty Trust 
& Savings Bank will be protected in their enjoyment 
of the net proceeds of the mortgage. 

WHITFIELD, P. J. and TERRELL, and BROWN, 

J. J., and LOVE, Circuit Judge, Concur. 

BUFORD, J., Disqualified. 

Opinion filed January 30, 1928. 


James Edwin McCamy, 
Appellant, 
vs. Orange County. 
Lucius L. Payne, 
Appellee. 
ON RE-HEARING 
BUFORD, J. 

This was a suit, as stated in the original opinion 
filed herein, brought by the appellee seeking to procure 
a decree to cancel a deed made by a guardian convey- 
ing the interest of a minor in real estate. A general 
demurrer to the bill of complaint was sustained and 
the bill dismissed. 

The order sustaining the demurrer and dismissing 
the bill was reversed by the original decree of this 
court filed on July 18, 1927, on authority of the opin- 
ion in the case of Wilkins et al vs Dean Turpentine 
Company. (84 Fla. 457; 94 Sou. 508.) 

In that case the Court speaking through Mr. Jus- 
tice West and having under consideration the construc- 
tion of section 2100 Revised Statutes of 1892 in con- 
nection with section 1924 and 1925 Revised Statutes 
of 1892, which were the statutes controlling the ques- 
tion there presented, say: 

“2100, Sale of Real Estate. Guardians of the estate of 
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infants may sell the lands of such infants, whether in or out 
of the circuit, under the circumstances and in the manner pro- 
vided for sale of lands by executors and administrators in sec- 
tion 1924.” 

“1924, Sale of Real Estate of Infants. When any executor 
or administrator shall have the control or management of any 
real estate the property of an infant and shall think it neces- 
sary or expedient to sell the same, it shall and may be lawful for 
the said executor or administrator to apply either in term time 
or in vacation, by petition to the county judge or judge of the 
Circuit Court for the County in which said real estate may be 
situated, for authority to sell the same, and if the prayer of 


said petition shall appear to the said judge reasonable and just, 


he may authorize said executor or administrator to sell said 
estate under such conditions as the interests of said infant may, 
in the opinion of the said judge, seem to require.” 

Defendant in error, defendant below, contends, 
and the trial court seems to have held that inasmuch 
as section 2100 refers to section 1924 only, which sec- 
tion contains no provision making the giving of an 
additional bond a prerequisite or condition to the right 
of an executor or administrator having the control and 
management of real estate belonging to an infant to 
make sale of such property, the procedure being regu- 
lated by succeeding sections, that guardians of the 
estate of minors may be authorized to make sales of 
lands belonging to them without being required to give 
such additional bond. 


Section 1925, Revisted Statutes of 1892, contains 
the following provision: 

“ ‘Requiring additional Bond. The judge shall, in every 
order or decree authorizing such sale, require that the executor 
or administrator shall execute and file in the court a bond with 
surety or sureties to be approved by the court or judge, in such 
penalty as the court or judge shall fix, conditioned to duly ac- 
count for the same according to law.”’ 


“So that not only was such additional bond so conditioned 
required to be given by an executor or administrator as a con- 
dition to his authority to sell land, the property of a minor, in 
his control or management, but it was expressly made the duty 
of the judge in authorizing such sale to require “in every order 
or decree authorizing” the sale to be made the execution and 
filing of such bond with surety or sureties to be approved by 
the court or judge. We think, therefore, that when the revisors 
of section 2100 made provision for the sale of real estate of 
infants by guardians, “in the manner provided for sale of lands 
by executors and administrators in section 1924”, it was their 
intention and the intention of the legislature in adopting and 
enacting the Revised Statutes, that the proceedings in the two 
cases should be the same, and that the procedure in the one 
naturally and necessarily follows in the other as incidental there- 
to. Section 1924 authorized something to be done. The follow- 
ing section (sec. 1925) prescribes how it should be done.” 

A petition for rehearing in the case at bar was 
filed and considered. 

Upon further consideration it appears to us that 
it is clear that the Statutes of the State in force when 
the order of sale herein challenged was made do not 
make the requiring of an additional bond of a guardian 
a prerequisite to the validity of the order of sale of in- 
fants’ real estate. It may be that on proper showing 
an additional bond should be required of a guardian as 
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well as of an administrator or executor. This the court 
has full power to do and the failure to so require might 
constitute error that may be remedied by appeal or 
other direct proceedings. 

The statutes in force at the time of the sale here 
being challenged were contained in the revised and 
compiled laws known as the General Statutes of 1906 
and the controlling section was 2616, as follows: 

“When any guardian of the estate of an infant shall have 
the control or management of any real estate, the property of 
such infant, and shall think it necessary or expedient io sell 
the same, it shall and may be lawful for the said guardian to 
apply either in term or in vacation, by petition to the county 
or judge of the Circuit Court for the county in which said 
real estate may be situated, for authority to sell the same, and 
it the prayer of said petition shall appear to the said judge 
reasonable and just, he may authorize said guardian to sell 
said estate under such conditions as the interests of said in- 
fant may, in the opinion of the said judge, seem to require. 
Such authority shall not be granted unless the guardian shall 
have given previous notice published once a week for four 
successive weeks in a newspaper published in the county where 
the application is made, of his intention to make application 
to such judge for authority to sell the same, setting forth in 
said notice the time and place and to what judge said applica- 
tion will be made. If the lands lie in more than one county, 
application shall be made in each county.” 

It is true that section 2100 of the Revised Statu- 
tes of 1892 was omitted from the General Statutes of 
1906, and thereby repealed, yet section 2616 Gen. Stats. 
of 1906 regulating the sale of infants’ real estate is in 
substance the same as Section 2421 Gen. Stats. of 
1906, which was formerly Sec. 1924 Rev. Stats. 1892. 
However, section 2422 of Gen. Stats. of 1906 requires 
that “in every order or decree authorizing” a sale by 
an executor or administrator of real estate of infants, 
“the judge shall’—require an additional bond of exe- 
cutors and administrators. Section 2616 was a revis- 
ion and a reconstruction of section 2100 and section 
1924 Revised General Statutes of 1892 and is com- 
plete within its own terms and does not by reference, 
or otherwise, include other provisions than those ex- 
pressed within itself. In this it differs from section 
2100 Revised Statutes of 1892 and thereby it repealed 
the statutory jurisdictional prerequisite of giving the 
additional bond as was required by the former statute. 
In Hamilton vs Rathbone, 175 U. S. Supreme Court 
Reports 414, 44 Law Ed. 219, the Supreme Court of 
the United States said: 

“The general rule is perfectly well settled that where a 
statute is of doubtful meaning and susceptible upon its face 
of two constructions, the court may look into prior and con- 
temporaneous acts, the reasons which induced the act in ques- 
tion, the mischiefs intended to be remedied, the extraneous cir- 
cumstances, and the purpose intended to be accomplished by 
it, to determine its proper construction. But where the act is 


clear upon its face, and when standing alone it is fairly suscept- 
ible of but one construction, that construction must be given to 
it. Heydon’s Case, 3 Coke, 76; United States vs Freeman, 3 
How. 556, 11 L. Ed. 724; Smythe vs Fiske, 23 Wall. 374, 23 L. 
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Ed. 47; Platt v Union, P. R. Co. 99 U. S. 48, 25 L. Ed. 424; 
Thornley v. United States, 113 U. S. 310, 28 L. Ed. 999; 5 Sup. 
Ct. Rep. 491; Viterbo v. Friedlander, 120 U. S. 707, 724, 30 L. Ed. 
776, 781, 7 Sup. Ct. Rep. 962; Lake County vs Rollins, 130 U. 
S. 662, 22 L. Ed. 1060, 9 Sup. Ct. Rep. 651; United States v 
Goldenberg, 168 U. S. 95, 42 L. Ed. 394, 18 Sup. Ct. Rep. 3.” 

And again, in the same opinion, the Court con- 
sidering the construction to be applied to Revised 
Statutes, say: 

“The whole doctrine applicable to the subject may be sum- 
med up in the single observation that prior acts may be re- 
sorted to, to solve, but not to create, an ambiguity. If 728 were 
an original act, there would be no room for construction. It 
is only by calling in the aid of a prior act that it becomes pos- 
sible to throw a doubt upon its proper interpretation. The 
word “property” used in 728 includes every right and interest 
which a person has in lands and chattels, and is broad enough 
to include everything which one person can own and transfer 
to another. The main object of the revision was to incor- 
porate all the existing statutes in a single volume, that a per- 
son desiring to know the written law upon any subject might 
learn it by an examination of that volume, without the necess- 
ity of referring to prior statutes upon the subject. If the 
language of the revision be plain upon its face the person 
examining it ought to be able to rely upon it.” 

While, as hereinbefore stated, the court might, 
and in many cases should, require the additional bond 
to protect the interests of the infant, the failure to 
do so will not affect the jurisdiction of the court to 
make the order of sale so as to render the sale void; 
such failure to require an additional bond of a guardian 
where under the facts of the case the same should be 
required may be remedied in direct proceedings to 
review. 

This is not a suit duly brought to impeach the or- 
der of sale for essential error, the county judge and 
the circuit judge having concurrent jurisdiction to or- 
der the sale, but this is a suit to cancel the guardian’s 
deed which is a collateral attack on the order of sale. 
The order of sale is not void and this suit is brought 
more than thirteen years after the sale was made 
and nearly three years after the complainant became of 
age. 

It was contended that the publication of notice 
of application to sell the lands involved was only pub- 
lished twenty-seven (27) days and was, therefore, one 
day short of the necessary period of twenty-eight (28) 
days, or four full weeks. It is alleged in the bill, how- 
ever, that the first publication was made on February 
22nd 1913 and that the sale was made on the morning 
of March 22nd 1913. It will, therefore, be observed 
that the allegation that the notice was only published 
twenty-seven (27) days is contradicted by the latter 
statement, which shows upon its face that the required 
twenty-eight (28) days notice was given. 


The previous decree by this court herein is vacated 
and the decree appealed from is affirmed. 
Affirmed. 
WHITFIELD, P. J. and TERRELL, J., Concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. Opinion filed Feb- 
ruary 15, 1928. 


L. M. Hiers, Sheriff, 


Plaintiff in Error, 
vs Hillsborough County 
Spencer Mitchell, 
Defendant in Error. 


‘BUFORD, J. 


This is a writ of error to an order in habeas cor- 
pus proceedings, the effect of which was to hold Chap- 
ter No. 12412, Acts of 1927 relating to and imposing 
a State and County license tax on automobile tire and 
automobile tube dealers, which was originally known 
as House Bill No. 1053, unconstitutional and void, and 
discharging the respondent, who is defendant in er- 
ror here, from custody. 

Perhaps no better rule may be stated to apply in 
the construction of the constitutionality of a statute 
when assailed than that which was enunciated by this 
Court in the case of Burr vs Fla. East Coast Line 
Railway Company, 77 Fla. 259, 81 Sou. 464, in which 
it is said: 

“In determining the legality and effect of a statutory 
regulation, the court should ascertain the legislative intent; 
and if the ascertained intent will permit, the enactment should 
be construed and effectuated so as to make it conform to rather 
than violate applicable provisions and principles of the State 
and Federal Constitutions, since it must be assumed that the 
Legislature intended the enactment to comport with the funda- 
mental law. Davis vs Florida Power Co., 64 Fla. 246, 60 South. 
Rep. 759. 

“Tt is elementary when the constitutionality of a statute 
is assailed, if the statute be reasonably susceptible of two inter- 
pretations, by one of which it would be unconstitutional and 
by the other valid, it is our plain duty to adopt that construc- 
tion which will save the statute from constitutional infirmity. 
Knights Templers Indemnity Co. vs Jarman, 187 U. S. 197, 205. 
And unless this rule be considered as meaning that our duty 
is to first decide that a statute is unconsitutional and then pro- 
ceed to hold that such ruling was unnecessary because the 
statute is susceptible of a meaning, which causes it not to be 
repugnant to the constitution., the rule plainly must mean that 
where a statute is susceptible of two construcions, by one of 
which grave and doubtful constitutional questions arise and by 
the other of which such questions are avoided, our duty is to 
adopt the letter. Harriman vs Interstate Com. Comm., 211 U. 
S. 407.”’ United States vs Delaware & Hudson Co., 213 U. S. 
366, 29 Sup. Ct. Rep. 527. 

“*A statute must be so construed, if fairly possibly, as to 
avoid not only the conclusion that it is unconstitutional but 
also grave doubts upon that score.”’ United States vs Jin 
Fuey Moy, 241 U. S. 394, 36 Sup. Ct. Rep. 658.” 

No good purpose may be served by quoting the 
Act at length in this opinion, as it is before the Bench 
and Bar as published in the Acts of the Legislature of 
1927. 


The Act was attacked under the petition for 
habeas corpus on nine (9) grounds, as follows: 
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“1, That said Act violates Section Sixteen (16) Article 
Three (3) of the Constitution of Florida, in that said Act pro- 
vides a punishment and penalty to be inflicted upon all persons 
doing business without procuring said license, and said provision 
of said Act is not expressed in the title to said Act and is not 
properly connected herewith. 

“2. Because said Act is violative of that provision of the 
Constitution of the United States as embodied in the Fourteenth 
Amendment of said Constitution wherein all persons are grant- 
ed and guaranteed within the jurisdiction of the United States 
the equal protection of the laws. 

“3. Said Act is violative of Section Twenty (20), Article 
Three (3) of the Constitution of Florida, as the same is a spe- 
cial law and provides for the assessment and collection of taxes 
for State and County purposes when under said Section the 
assessment and collection of taxes for State and County pur- 
poses can only be had by general law. 

“4, Said Act is violative of Section Twenty-one (21), 
Article Three (3) of the Constitution of Florida, because under 
the terms of said Act the same has not a general and universal 
operation throughout the State, but provides a different tax for 
cities and towns of different populations throughout the city 
and State, and places a tax on persons in towns and cities and 
exempts persons following the same business in the country. 

“5. That said Act does not apply to all cities and towns 
located in the State of Florida, but omits cities and towns of 
One Thousand population and Two Thousand Population from 
the payment of any taxes whatsoever, and that said tax is there- 
fore based on an unreasonable and arbitrary classification. 

“6. Said Act is void and unenforceable because same is 
vague and in that same applies to “towns” which is an ambigu- 
ous term, and not to “incorporated towns.” 

“7. Said Act imposes not a license tax for the purpose 
of regulation only, but a general tax for the specific purpose 
of revenue and should under Section Twenty-one (21) Article 
Three (8) of the Constitution of Florida, apply to all dealers 
in automobile tires and automobile tubes throughout said State. 

“8. Said Act is void and in contravention of Section Four 
(4) and Nine (9) of Article Twelve (12) of the Constitution of 
the State of Florida, which provided the only ways and means 
by which the Legislature of the State of Florida can collect taxes 
for the purposes of operating the schools of said State. 

“9. Said Act is void for the reason that the exorbitant 
tax of One Hundred Twenty Dollars ($120.00) per year upon 
each and every dealer in the City of Tampa in automobiles 
tires and tubes is confiscatory and a violation of both Federal 
and State Constitution.” 

When the Act was held unconstitutional and the 
defendant in error here was released by order of the 
trial Judge, writ of error was sued out and assign- 


ments of error were as follows: 


ist. “The Court erred in its order and judgment dated 
October 6th, 1927, and filed November 3, 1927, discharging the 
petitioner, Spencer Mitchell, from custody under the informa- 
tion filed in said cause by the County Solicitor of Hillsborough 
County, Florida, on the 5th day of October, 1927, for the rea- 
son that the Act of the Legislature known as House Bill No. 
1053 passed by the Florida Legislature on May 25, 1927, is un- 
constitutional and void.” 

2nd. “The Court erred in its order and judgment dated 
October 6, 1927, and filed November 3, 1927, in holding that 
the Act of the Legislature of the State of Florida known as 
House Bill number 1053 passed in its regular session, 1927, 
providing for a license tax on automobile tire and tube dealers 
in the State of Florida, violated and was contrary to the Con- 
stitution of the State of Florida, and therefore null and void.” 


38rd. “The Court erred in its order and judgment in said 
cause dated October 6, 1927, and filed November 3, 1927, in 
finding and ordering that Spencer Mitchell, the Petitioner, be 
discharged and set at liberty from his detention by the Sheriff 
of Hillsborough County, Florida, for the reasons in said order 
and judgment set forth or for any other cause.” 

4th. “Because the Court erred in its final judgment made 
in said cause on October 6, 1927, and filed November 3, 1927, 
in releasing the Petitioner, Spencer Mitchell, from his deten- 
tion by the Sheriff of Hillsborough County, Florida, under the 
information filed by the County Solicitor of Hillsborough 
County, Florida, against the Petitioner in the Criminal Court 
of Record of Hillsborough County, Florida.” 

It was argued first that the Act violates Section 
16, Article 3 of the Constitution in that the Act pro- 
vides punishment and penalty to be inflicted upon all 
persons doing business without procuring the license 
required and that this provision of the Act is not ex- 
pressed in the title thereto and is not properly con- 
nected therewith. It is needless to quote this or other 
sections of the Constitution which are referred to in 
this opinion because they, like the Act above mention- 
ed, are available to all persons interested in this mat- 
ter. The objection raised in this specification is not 
sound for two reasons, one of which is that when con- 
sidered in connection with its proper definition the 
word “tax” as used in the title to the Act should be 
construed as defined in 26 R. C. L., page 13: 

“A tax is an enforced contribution of money or other prop- 
erty, assessed in accordance with some reasonable rule or ap- 
portionment by authority of a sovereign state on persons or prop- 
erty within its jurisdiction for the purpose of defraying the 
public expenses. The exercise of the power of taxation consists 
of two distinct processes ...the one relating to the levying or 
imposition of the taxes on persons or property; the other to the 
collection of the taxes levied. The first is constituted of the 
provisions of law which determine or work out the determina- 
tion of the persons or property to be taxed, the sum or sums 
to be thus raised, the rate thereof and the time and manner 
of levying and receiving and collecting the taxes. It definitely 
and conclusively established the sum to be paid by each per- 
son taxed or to be borne by each property specifically assessed, 
and creates a fixed and certain demand in favor of the State 
or a subordinate governmental agency, and a definite and posi- 
tive obligation on the part of those taxed. The second is con- 
stituted of the provisions of law which prescribe the manner of 
enforcing the obligation on the part of those taxed to pay the 
demand thus created.” (Underscores are by us) 

If the word “tax” were given a more limited, in 
fact the most narrow construction, we would still find 
that section 3 of the Act which contains the provision 
here complained of may be treated purely as surplus- 
age because that section constituted a mere restatement 
of the law applying the penalty which would have ob- 
tained under the provision of section 5308 Revised Gen- 
eral Statutes of Florida, and, therefore, this section of 
the Act neither adds to nor takes from the law in such 
cases made and provided. 


In State vs Vestal, 81 Fla. 625, 88 Sou. 477, Mr. 


Justice Whitfield, delivering the opinion of the Court, 
says: 
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“It is not necessary to detail in the title of an Act pro- 
visions contained in the Act that are a part of or are properly 
connected with the subject expressed in the title, and where 
the subject expressed in the title is by any reasonable intend- 
ment sufficiently broad for the provisions of the act to be em- 
braced therein or to be properly connected therewith, and the 
title is not misleading, such provisions will not be held to be 
inoperative, as not being legally incorporated in the act. State 
ex rel Moodie v Bryan, supra; State v Bethea, 61 Fla. 60, 55 
South. Rep. 550; State ex rel. Turner v. Hooker, 56 Fla. 358, 
18 South. Rep. 767; Potter v. Lainhart 44 Fla. 647, 33 South. 
Rep. 351; Amos v. Mosley 74 Fla. 555, 77 South. Rep. 619; 
Fine v. Moran, 74 Fla. 417, 77 South. Rep. 533; Florida E. C. R. 
Co. v. Hazel, 48 Fla. 268, 31 South. Rep. 272; Ex Parte Gil- 
letti, 70 Fla. 442, 70 South. Rep. 446; Ex Parte Powell, 70 Fla. 
363, 70 South. Rep. 392.” 

The second ground of objection is that the Act 
violates that provision of the Constitution of the 
United States embodied in the Fourteenth Amendment 
thereto, all persons are granted and guaranteed with- 
in the jurisdiction of the United States the equal pro- 
tection of the laws. The question raised by this ob- 
jection has been settled contrary to the contention of 
the defendant in error by this Court in the case of 
Davis vs Fla. Power Co., 64 Fla. 246, 60 Sou. 759; 
American Annotated Cases, 1914, B 965, in which case 
the Court in this regard followed the decision of the 
United States Supreme Court in Toyota vs Hawaii, 
226 U. S. 184, 33 Sup. Court Rep. 47, and Tinseley vs 
Anderson, 171 U. S. 101, 18 Sup. Ct. Rep. 805, and 
later in the case of Peninsular Casualty Co. vs The 
State, the Court speaking through Mr. Justice Whit- 
field reaffirmed what had formerly been said, saying: 

“The State has a wide discretionary power in imposing 
license taxes, and unless there can be no substantial basis for 
discriminations made in classifications and in fixing the amount 
of license taxes so that such discriminations must be regarded 
as purely arbitrary and unreasonable under every conceivable 
condition in practical affairs, the courts will not interfere with 
legislative regulations of such matters. Ferguson v. McDonald, 
66 Fla. 494, 63 South. Rep. 915; Singer Sewing Machine Co. vs. 
Brickell, 233 U. S. 304, Sup. Ct. Rep.. : Ohio River 
& Western Railway Co. vs. Ditty 232 U. S. 576, Sup. Ct. 
Rep.—-; Metropolis Theater Co. v. City of Chicago, 228 U. S. 
61, 33 Sup. Ct. Rep. 441; Bradley v. City of Richmond, 227 U. S. 
477, 33 Sup. Ct. Rep. 318. 

; The burden is on one who complains that he has been 


denied the equal protection of the laws to sustain the complaint.” 
68 Fla. 411, 67 Sou. 165. 


The Third ground of objection is that the Act is 
violative of Section 20, Article 3 of the Constitution 
in that the same is a special law providing for the as- 
sessment and collection of taxes for State and County 
purposes and is not a general law. This Court in Jack- 
son vs Neff, 64 Fla. 326, 60 Sou. 350, say: 


“In imposing license or occupational taxes, the only limita- 


tions upon a duly enacted statute are that no person shall be 
deprived of property without due process of law or denied the 
equal protection of the laws. The levy of an advalorem tax 
upon property and also a license or occupational tax upon the 
use of the same property is not double taxation. A license fee 
is not a tax within the meaning of the provisions of the or- 


ganic law requiring uniformity of rates and just valuations of 
property for purposes of taxation. See Cooley on Taxation 
(8rd Ed.) 392; Harder’s Fire Proof Storage and Van Co. vs 
City of Chicago, 235 Ill. 58, 85 N. E. Rep. 245; Ayers v. City of 
Chicago 239 Ill. 237; 87 N. E. Rep. 1073; Babbitt on Motor 
Vehicles, Sec. 90 Et seq; Garrett v Turner, Pa. St. A 
84 Atl. Rep. 354.” 

This question was decided adversely to the con- 
tention of the defendant in error in the case of Osborne 
vs the State, 33 Fla. 162, 14 Sou. 588, 39 Am. St. Rep. 
99, 25 L. R. A. 120. See also 164 U. S. 586. 

In an opinion by Mr. Chief Justice Raney, the 
Court construing an act requiring express companies 
doing business in this State to pay a State and County 
license tax in each village, town and city having a 
population of more than Fifty (50) and basing the 
amount of the tax required upon the population of the 
village, town or city, in the fourth headnote say: 

“The effect of the section, in so far as it imposes license 
taxes on express companies, is that each company doing any 
business that constitutes local or state commerce, as con- 
tradistinguished from interstate or foreign commerce, shall 
pay a state license tax and take out a state license when it 
proposes to do business in any city or town or village having 
more than fifty inhabitants, the amount of such tax being as 
above indicated according to the population. When there are 
in one county several cities or towns or villages belonging to 
one or more of the stated classes, the company must take out 
a separate state license for each city, town or village it may 
intend to do business in, and pay the tax and the fee for the 
same. Any county may require each company doing business 
within its limits to pay, for doing business in any city, town 
or village in the county and within the provisions of the act, 
a license tax not exceeding fifty per cent of the amount paid 
the State for doing business in such city, town or village. And 
any incorporated city or town may impose a tax of as much as 
fifty per cent of the state tax on any company doing business 
therein. (d) That the amount of the tax is not shown to be 
prohibitory or destructive of the business of the express com- 
panies even if it be that any judicial action could be based on 
such a showing. (e) The act is of uniform operation through- 


out the State as to all persons standing in the situation made 
the test of such taxation.” 


The Act here under consideration is not a local 
act but is general legislation affecting all persons en- 
gaged in the business to which it applies and who are 
like situated. 

The disposition of the third ground of objection 
likewise disposes of the fourth ground of objection. 


In the fifth ground of objection it is contended 
that the Act does not apply to all cities and towns 
located in the State of Florida, but omits those cities 
and towns of One Thousand population and Two Thou- 
sand population from the payment of any tax what- 
soever, and that the said tax is therefore based on an 
unreasonable and arbitrary classification. This Court 
in Park vs Morgan 64 Fla. 414; 60 Sou. 347, quoting 
with approval from Peninsula Industrial Insurance 
Co. vs the State, 61 Fla. 55 Sou. 398, say: 


“1. The equal protection clause of the Fourteenth Amend- 
ment does not take from the State the power to classify in the 
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adoption of police laws, but admits of the exercise of a wide 
scope of discretion in that regard, and avoids what is done 
only when it is without any reasonable basis and therefore is 
purely arbitrary. 


“2. A classification having some reasonable basis does 
not offend against that clause merely because it is not made 
with mathematical nicety or because in practice it results in 
some inequality. 


“3. When the classification in such a law is called in 
question, if any state of facts reasonably can be conceived that 
would sustain it, the existence of that state of facts at the 
time the law was enacted must be assumed. 


“4, One who assails the classification in such a law must 
carry the burden of showing that it does not rest upon any 
reasonable basis, but is essentially arbitrary.” 

The contention is not tenable that even admitting 
that the Act does not require the payment of the tax 
here imposed in cities or towns having a population of 
exactly One Thousand or in cities or towns having 
exactly a population of Two Thousand, that dealers 
in such cities or towns are exempt from any tax what- 
ever. Such dealers would not be exempt from the pay- 
ment of all tax, but would be required to pay license 
tax as is provided under Section 926, Rev. Gen. Sta- 
tutes of Fla. 


Aside from this, we entertain the view that even 
if we admitted that the construction placed upon this 
part of the Act by the defendant in error is correct 
the probability of conditions existing which would 
bring a dealer within a position to claim the exemp- 
tion is too uncertain and remote to constitute a proper 


basis of casting doubt upon the constitutionality of 
the entire Act. 


The Sixth ground of objection is that the Act 
is void and unenforceable because the same is vague in 
that it applies to towns, which is an ambiguous term, 
and not incorporated towns. If there was any merit 
in this contention that the Act was ambiguous be- 
cause it has not sufficiently defined the word “town” 
and for this reason must be held to be void and un- 
enforceable (which view we could not entertain in the 
light of the opinion in the case of Osborne vs State, 
supra) such ambiguity would be dispelled by refer- 
ence to Section 1826 Rev. Gen. Statutes of Fla., in 
which the Legislature of the State of Florida has de- 
clared: 

“Whenever any municipal government is established, and it 
shall appear that there are three hundred registered voters 
within the limits hereby to be designated, it shall be and the 
same is hereby incorporated and designated as a city, entitled 
to the privileges of a city. All municipal governments having 
a less number of voters than those named above shall be and 
the same are hereby designated and declared incorporated 
towns, entitled to the privileges and rights of incorporated 
towns.” 

It will, therefore, be assumed that when after the 
appearance of this declaration in our laws the legis- 
lature refers to “cities” and/or “towns” it has refer- 
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ence to cities and incorporated towns as so designated 
by the legislature. 

The Seventh and Eighth grounds of objection are 
treated together in the arguments and will be so treat- 
ed here. It is contended that the Act imposes a tax 
of revenue only and, therefore, is in conflict with sec- 
tion 21 of article 3 and that it violates provisions of 
sections 4 and 9 of article 12 because of the method 
of dispositions of the funds. The questions raised in 
regard to the Act being in conflict with section 21 of 
article 3 have been heretofore sufficiently treated and 
disposed of. The objection that the Act is violative of 
sections 4 and 9 of article 12 of the Constitution would 
appear to a casual observer supported by former de- 
cisions of this Court, but when we look into the ques- 
tion we are confronted with the fact that these de- 
cisions were rendered prior to the adoption of the 
amendment proposed by House Joint Resolution No. 
541, which was adopted at the general election of rep- 
resentatives in 1926 and which amendment was pro- 
posed and adopted for the purpose of authorizing the 
legislature to make appropriations in the aid of the 
county school fund. In State vs Allen 83 Fla. 214, 91 
Sou. 104, this Court defines “appropriation” as fol- 
lows: 

“The appropriation of money is the setting it apart form- 
ally or officially for a special use or purpose, and where that 
is done by the legislature in clear and unequivocal terms in a 
duly enacted law, it is an appropriation.” 

In the Act here under consideration the Legis- 
lature has authorized the levy and collection of a cer- 


-tain tax by each county in each county and has there- 


upon appropriated that tax to the county school fund 
of the county where collected and in doing so, we 
think, has followed the provisions and accomplished 
the purpose of section 9, of article 12 of the Constitu- 
tion as now existing. 

The Ninth ground of objection is that the Act 
is void for the reason that the tax imposed under the 
Act is confiscatory. There is nothing in the record to 
sustain this contention. 

The order of the Circuit Court is reversed with 
directions that the respondent be remanded to custody. 

Reversed. 

ELLIS, ‘C. J. and WHITFIELD, TERRELL, 
STRUM and BROWN, JJ., Concur in the opinion, filed 
February 22, 1928. 


W. A. Fariss and F. P. 
Fariss, partners trading 
as Fariss & Fariss, 
Plaintiffs in Error 


Vv. Seminole County. 
R. W .Holly, R. J. Holly 


and Forrest Lake, 
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Defendants in Error. 

WEST, Circuit Judge. 

This is an action of replevin to recover possession 
of an automobile. Upon a trial there was a verdict 
for plaintiffs and judgment thereon, adjudging that 
plaintiffs recover from defendant the automobile sued 
for, and from the sureties on a statutory forthcoming 
bond filed by defendant, the value of the automobile 
as found in the verdict of the jury. The date of the 
judgment is January 12, 1927. Thereafter, on Febru- 
ary 4, 1927, upon motion presented on behalf of the 
sureties on the bond, the judgment as to them was, 
by order of the court, “annulled, vacated and set aside.” 
But as to the defendant, the judgment was adjudged 
to be and “remain in force and effect,” and it was so 
ordered. The order annulling and vacating the judg- 
ment as to the sureties does not state or recite the 
grounds upon which it was based. The several grounds 
urged against its validity may be classified as: First, 
The obligation of the sureties was to have the prop- 
erty forthcoming at the trial, not the payment of its 
value; Second, No notice was given to or received 
by the sureties of the docketing of the case for trial, 
in accordance with a rule of court requiring such 
notice; and Third, The designated obligee in the bond 
was the sheriff of the county who executed the writ, 
not the plaintiffs. 

On May 16, 1927, upon application of plaintiffs, 
writ of error was issued by this court, bringing here 
for review the “‘judgment” of the trial court. 

There is no bill of exceptions. So that the pro- 
ceedings at the trial are not in the transcript of the 
record filed here. Whether the sureties had notice of 
the docketing of the case for trial, or whether they 
were presented or represented at the trial, or what 
evidence was offered by any party respecting any ques- 
tion presented and passed upon, or upon the issues 
made by the pleadings, is not disclosed, except in part 
by affidavits submitted upon the application to vacate 
and set aside the judgment as to the sureties of the 
bond. 

The judgment is in proper form and is, in all 
respects, in plaintiff’s favor. Neither the praecipe 
for the writ of error nor the writ of error specifies 
the “judgment” sought to be reviewed, but manifestly, 
it is not the judgment in their favor. 

The assignments of error challenge the order 
vacating and setting aside the judgment against the 
sureties on the bond, and allege that in entering it the 
court erred. The writ of error, therefore, is refer- 
able to this order and not the judgment. Is this order 
such a final judgment as will support a writ of error? 

In Malone v Meres, Fla. 107 So. Rep. 625, 
the writ of error was to an order denying a motion to 
vacate a judgment previously entered in the case. No 


question was made on the point, but on writ of error 


the court took jurisdiction and considered the case 
on its merits. The order denying the motion to vacate 
the judgment was assumed to be a final judgment in 
the sense required to sustain a writ of error. 

In the case under consideration, the order sought 
to be reviewed, if allowed to stand, deprives the plain- 
tiff of his judgment against the parties, upon the faith 
of whose obligation the property sought to be recover- 
ed was surrendered, and of the protection it was desi- 
gned to afford. It is considered such a final judg- 
ment as will support a writ of error. If not reviewed, 
it will be made final by the court’s refusal to do so. 
Hirsh Co. v Scott, 87 Fla. 336, 100 South. Rep. 157, 
was an appeal, but the reasoning and conclusion reach- 
ed are applicable. 

The undertaking in the forthcoming bond filed 
by the defendant is in substantially the form required 
by the statute. The bond is conditioned that the prop- 
erty replevied shall be ‘forthcoming upon the trial 
of such case to abide the final order of the court.” 
3488 Rev. Gen. Stat. Upon a verdict for plaintiff, in 
the form returned in this case, the judgment manda- 
torily required to be entered against the defendant 
and the sureties on the forthcoming bond filed when 
the replevied property is returned to the defendant, 
is prescribed by statute. 3493 Rev. Gen. Stat.; John- 
son v Clutter Music House, 55 Fla. 385, So. Rep. _ ; 
Evans et al v Kloeppel, 72 Fla. 267, So. Rep. 

The judgment in this case is in conformity with the 
requirements of the statute. Not to have entered it 
would have been error. 

It is contended that the sureties on the bond were 
entitled to notice under a rule requiring notice to ad- 
versary parties of the docketing of a case for trial. 
They are quasi-parties, it is true, but not parties to 
the action in a strict legal sense. They had assumed 
an obligation for and on behalf of the defendant, who 
was the principal, and in doing so they submitted 
themselves to the consequences prescribed by law of 
such suretyship. 

In Evans et al v Kloeppel, supra, defining the 
obligations assumed by sureties on forthcoming bonds 
in actions of replevin, the court, speaking through Mr. 
Justice Ellis, said: “By becoming sureties upon the 
bond they submit themselves to the acts of the princi- 
pal and to the judgment as itself a legal consequence 
falling within the surety ship. They are represented 
in the proceedings by their principal, are bound by 
his acts and are quasi-parties to the suit. They thus 
have their day in court being by their act conclusively 
bound by the judgment against their principal to the 
exclusion of all defenses that were or might have been 
set up by him. (citing cases) The effect of our Sta- 
tute is merely to declare that a forthcoming bond shall 
have on a successful maintenance of the suit by the 
plaintiff the force and effect of a judgment and that 
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execution may immediately issue thereon. In this 
view of the law the old and the new statutes are not 
different. Under the latter the sureties are deprived 
of no rights that they may have exercised under the 
former. The great weight of authority is to the ef- 
fect that the surety by signing the undertaking be- 
comes a quasi-party to the suit and is held to have 
notice of all the proceedings thereafter in the suit that 
may affect the liability on the undertaking.” 

The failure to give notice of steps in the action 
to sureties on such bond, required by a rule of court 
to be given to “parties,” will not vitiate proceedings 
thereunder, nor require that orders made without such 
notice be vacated and set aside on motion. 

The statute prescribing the procedure for return 
of property to defendant pending suit, upon his giv- 
ing a forthcoming bond, does not prescribe the form 
of the bond nor indicate who shall be the obligee in 
such a bond. The important thing is the obligation to 
have the property forthcoming to abide the result of 
the suit. In the bond in this case the undertaking is 
such as the statute prescribes. The property is ac- 
curately described and the action in which the bond 
is filed is identified. There is no mistaking that the 
sureties on this bond obligated themselves, when they 
signed it, to have the property replevied and retaken 
by the defendant forthcoming in this action, as re- 
quired by law and the terms of the bond. If there 
were a mistake in naming the obligee (which it is not 
necessary here to decide) It is not such a defect as to 
release the sureties from their obligation. 

Proceedings taken in the case subsequent to the 
writ of error are not here for review. 

The order to vacate and set aside the judgment 
was error and should be reversed. 

Reversed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing Opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as it’s Opinion, it is considered, ordered and ad- 
judged by the Court that the judgment of the Circuit 
Court in this cause be, and the same is hereby, re- 
versed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN, BUFORD, JJ., Concur, in the opin- 
ion, filed February 24, 1928. 


L. G. Crosby, 
Plaintiff in Error, 
Vv. Escambia County 
Court of Record. 
W. T. Donaldson, 
Defendant in Error. 
ELLIS, C. J. 
W. T. Donaldson obtained a judgment for dam- 


ages against L. G. Crosby in the sum of one thousand 
dollars in an action for personal injuries. It is al- 
leged in the declaration that Donaldson was riding a 
motor cycle on Palafox Street in the City of Pensa- 
cola when Crosby negligently propelled his automo- 
bile against the plaintiff’s motor cycle throwing the 
plaintiff to the pavement from which fall he sustained 
the injuries of which he complained. 

The pleas were not guilty and contributory neglig- 
ence. 

The facts were briefly as follows: The accident 
occurred about twelve o’clock at night. The plain- 
tiff was a policeman and had been sent by his superior 
officer to go to a place on Coyle Street. On his way 
to the place he came to Zarragossa Street and turned 
north on Palafox; his motor cycle was making con- 
siderable noise. The defendant’s automobile, “headed 
north,” was parked near the curbing on the east side 
of Palafox Street near Childs Restaurant north of 
Government Street, which is the street next north of 
Zarragossa. There are double street car tracks in the 
center of Palafox Street. Between the curbing on the 
east side of the street and the east rail of the near- 
est car track the distance is 17.95 feet. The car tracks, 
measuring from the farthest east rail to the farthest 
west rail, take up about 14.42 feet of the center of 
the street. As the plaintiff crossed Government Street 
going north on Palafox the defendant moved his car 
northward in the line of the approaching motor cycle. 
The plaintiff sought to avoid the defendant’s auto- 
mobile and turned leftward, getting on the street car 
track nearest to him at a point near the center of the 
track. The left front wheel of the automobile struck 
the motor cycle at the rear step which caused the 
plaintiff to be thrown to the pavement. 

The evidence is somewhat conflicting as to which 
vehicle struck the other, or whether the motor cycle 
was struck by the automobile at all, but the jury set- 
tled that point and the verdict cannot be said to be 
erroneous for that reason. See Tallahassee Railroad 
Company v. Macon, 8 Fla. 299; Clark v. Pope, 29 Fla. 
238, 10 South. Rep. 586; Alexander v. Rhine, 778 Fla. 
313, 82 South. Rep. 831. 

The preponderance of the evidence not being 
against such finding, and it not appearing that the 
jury must have been improperly influenced to render 
it, the verdict may not be considered erroneous merely 
because the evidence is conflicting. McLeod v. Citi- 
zens’ Bank of Live Oak, 61 Fla. 350, 56 South. Rep. 
190; Wharton v. Hammond, 20 Fla. 934 ;-Key v. Moore, 
78 Fla. 205, 82 South Rep. 810. 

The defendant gave no warning of the movement 
of his automobile. The approaching motor cycle was 


making a noise by its exhaust, and the plaintiff turned 
out of his line of travel to avoid the automobile ahead. 
When the plaintiff turned aside and rode across the 
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east rail of the street car track he turned his machine 
again in the center of the track parallel with the rail. 
At this point his machine was struck by the front 
wheel of the automobile, according to the plaintiff’s 
testimony. 


There was no error in refusing to grant the de- 
fendant’s motion for a directed verdict because the 
negligence of the defendant in operating his automo- 
bile was sufficiently shown by the facts at the close of 
the plaintiff’s case. 


The defendant then produced his witnesses. One 
of them said the defendant had “‘plenty of room to go 
up the street. He did not have to go to the car track.” 
Crosby was not driving “over two or three miles an 
hour,” said the witness. The defendant said that he 
had not reached the street car rail when he heard the 
motor cycle pass him. The wheel of the motor cycle, 
he said, was skidding on the west side of the car 
track. From his statement of the fact it appears that 
his automobile did not strike the motor cycle; how- 
however the jury decided that matter in favor of the 
plaintiff. At the close of defendant’s testimony he 
again moved for a directed verdict. The motion was 
denied. 


There was no error in either ruling. See Atlantic 
Coast Line Ry. Co. v. Roe, 91 Fla. 762, 109 South. Rep. 
205; George E. Wood Lumber Co. v. Gipson, 63 Fla. 
316, 58 South. Rep. 364. 

On the question of contributory negligence we are 
unable to say that the jury erred in its finding. The 
burden of proof was upon the defendant who pleaded 
that defense. See German-American Lumber Co. v. 
Brock, 55 Fla. 577, 46 South. Rep. 740; Farnsworth v. 
Tampa Electric Co., 62 Fla. 166, 57 South. Rep. 233. 

The defendant contends that the plaintiff was 
driving his motor cycle ten or fifteen miles faster than 
the ‘“‘speed limit’’ prescribed by the city ordinance. But 
the arbitrary determination by a city council of a rate 
of speed at which vehicles may travel on the street 
cannot of itself form the standard by which a moving 
vehicle may be said to be negligently or not negligent- 
ly driven; time and circumstances are important fac- 
tors. 

On the occasion when the accident occurred, which 
is the subject of litigation in this case, the street was 
practically free of vehicles. The plaintiff had an open 
street. He was an officer on a mission of peace. There 
was no reason to apprehend danger, but he was mind- 
ful of its possible appearance at any time and sought 
to avoid the defendant when the latter moved his auto- 
mobile in the plaintiff’s line of travel. The jury evi- 
dently thought he would have passed in safety if the 
defendant had not unnecessarily and carelessly driven 
his car on and beyond the east rail of the street car. 
It is not contributory negligence to fail to look out for 


danger when there is no reason to apprehend any. See 
Christopher Co. v. Russell, 63 Fla. 191, 58 South. Rep. 
45 Ann. Cas. 1913C 56n. 

There was no error in refusing instructions num- 
bered one and two which were for a directed verdict 
for the defendant. 

The charges requested, relating to the “speed 
limit” prescribed by the city ordinance, sought to make 
the determination of contributory negligence vel non 
depend upon the fact of the plaintiff driving his motor 
cycle at a speed exceeding twelve miles per hour. The 
charges were not correct in principle. The court’s 
general charge correctly stated the law of the case. 

We have discovered no error in the trial of the 
cause, so the judgment is affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD 
JJ., concur in the opinion and judgment, Opinion filed 
February 24, 1928. 


L. B. J. FOREMAN, 
W. E. FOREMAN and STANLEY W. 
LONGMIRE, 

Plaintiffs in Error, 

vs Sarasota County 

EARLIE ABBOTT, 

Defendant in Error. 
BUFORD, J. 

Earlie Abbott brought an action of ejectment 
against the plaintiffs in error, defendants in the court 
below, to recover an undivided one-half interest in cer- 
tain lands described in the declaration. Trial was had 
on pleas of disclaimer and not guilty. When the plain- 
tiff had introduced all his evidence and rested his 
case there was a motion by defendants for an in- 
structed verdict. The motion was denied, exception 
was noted and then the defendant proceeded to put on 
testimony. 

If the defendant had stood on his motion for a 
directed verdict and the trial had resulted in a judg- 
ment against him, it may be that he would have pre- 
sented a different case to this court than that which is 
now disclosed by the record. 

To maintain ejectment, title in the plaintiff must 
be deraigned from the sovereignty or from a grantor 
in possession or from a source common to that under 
which defendant claims title. 

Molly Abbott died intestate, leaving surviving her 
the plaintiff, Earlie Abbott, and her husband John B. 
or John D. Abbott. The husband conveyed his un- 


divided one-half interest in the lands involved in this 
suit to the predecessor in title of the defendants. 

It appears from the record that the husband may 
have also attempted to convey the other one-half in- 
terest in the property. 
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Earlie Abbott was an infant at the time of his 
mother’s death and the record shows that he was 
never divested of the interest in the lands which he 
inherited from his mother. We may assume from 
the contents of the record that Molly Abbott was in 
possession of the lands at the time of her death, us- 
ing them for such a home as she maintained, but that 
she was temporarily away from the land, it having 
become necessary for her to leave the property tem- 
porarily on account of the condition of her health and 
that she died before recovering sufficiently to return 
to that place. 

Whether or not this is the true state of facts be- 
comes immaterial when we find that the defendant 
is claiming title and right of possession under con- 
veyances deraigned from the heir of Molly Abbott 
while the plaintiff claims an undivided one-half in- 
terest in the property as an heir of Molly Abbott. 

Neither party in an action of ejectment can deny 
the title under which he claims and therefore, where 
both parties assert title from a common source the 
plaintiff is not required to go back of the common 
source, but it is sufficient if he shows a better title 
than the defendant through that source. Doyle vs 
Wade, 23 Fla. 90, 1 So. 516; 11 Am. St. Rep. 334; 
Rhodus vs Hefferman, 47 Fla. 206, 36 Sou. 572. See 
also Camp Phosphate Co. vs Anderson, 48 Fla. 226, 37 
Sou. 722. 


It is true that the plaintiff in ejectment must 
recover upon the strength of his own title and not 
upon the weakness of his adversary’s title, but it is 
immaterial whether the strength of his title be shown 
in proof submitted by the plaintiff or in proof submit- 
ted by the defendant. The defendant attempted to 
show that the interest in the property of the plaintiff, 
Earlie Abbott, had passed by mesne conveyances from 
John B. Abbott as his guardian to the defendants. The 
proffered evidence to support this theory was properly 
rejected because there was no showing that there had 
ever been an attempted conveyance of the interest of 
Earlie Abbott and it also failed to show that any per- 
son had ever made a sale or a conveyance of any part 
of the property as guardian of Earlie Abbott. The 
evidence tended to show that there was an attempted 
conveyance by guardians deed of the interest of one 
John Lee Abbott, but it is not shown that the infant 
John L. Abbott ever acquired any interest in the prop- 
erty. The record further shows that Earlie Abbott 
was the only surviving child of Molly Abbott and that 
he had never been known by any other name than the 
name “Earlie Abbott”. 


The judgment should be affirmed and it is so 
ordered. 


Affirmed. 
WHITFIELD, P. J. and TERRELL, J., concur. 
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ELLIS, C. J. and STRUM and BROWN, JJ., concur 


in the opinion and judgment. Opinion filed February 
24, 1928. . 


Oscar W. Craig, alias 
R. E. Falvey, 
Plaintiff in Error. 
VS. Volusia County. 
The State of Florida, 
Defendant in Error. 

ELLIS, C. J. 

The plaintiff in error was indicted for embezzle- 
ment of one hundred and sixty-two dollars and twenty- 
two cents of the goods and chattels of the Atlantic 
Coast Line Railroad Company. The money was de- 
scribed as “currency of the United States of America, 
a better description of which is to the Grand Jurors un- 
known.” The date of the commission of the offense 
was alleged as being on the 26th day of November, 
1925, in Volusia County, Florida, “and on divers other 
days and dates after said date and before the filing 
of this indictment.” The indictment was filed No- 
vember 17, 1926. 


The accused pleaded not guilty, was tried and con- 
victed of the offense charged and judgment entered 
against him. On the day the accused entered his plea 
of not guilty he moved for a bill of particulars. Wheth- 
er the motion was before or after the plea the record 
does not disclose. He was placed on trial on Decem- 
ber 8, 1926. The motion for a bill of particulars was 
denied. That ruling is assigned as error. 


The rule as to requiring the state to furnish to 
the defendant a bill of particulars in a criminal case 
in which he is charged with embezzlement leaves the 
matter to the discretion of the trial court. Although 
it recognizes the right of the defendant in such case 
to be furnished with a bill of particulars in view of 
the general terms in which the charge under the Sta- 
tute may be made, yet the application must be prop- 
erly made and accompanied or supported by a show- 
ing that the bill of particulars is necessary for the 
proper administration of justice. See Thalheim v. 
State, 38 Fla. 169, 20 South. Rep. 938; Eatman v State, 
48 Fla. 21, 37 South. Rep. 576; Mathis v State, 45 Fla. 
46, 34 South. Rep. 287. 


The application should be properly made, that is 
to say, it should be made before pleading to the merits. 
If the indictment is sufficiently full in its allegations 
of fact constituting the crime charged to enable a per- 


_ son to plead to it the greater part of the reason for 


allowing the particulars does not exist. The applica- 
tion should be accompanied or supported by a show- 
ing that the accused could not properly prepare his 
defense without the bill of particulars. The motion 


does not rest upon a legal right but it is a matter 
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within the trial court’s discretion and its order will not 
be reversed unless an abuse of discretion is made to 
appear. Mr. Justice Shackelford, in the case of Mathis 
v State, supra, discussed fully the rule and the reason 
underlying. There is no need to attempt to make it 
clearer. His discussion of it was thorough. 

Now, in this case the record does not disclose 
that the application was made before pleading to the 
merits. Counsel in their brief state that it was, but 
that is not the record. 
application was made before pleading to the merits. 
The application was not so much for a bill of partic- 
ulars as for a detailed statement of the evidence by 
which the State proposed to prove its case. The mo- 
tion was for a specification of the manner, time, place 
and thing embezzled. It asked for a specification of 
“wherein and in what manner’, if any, the defendant 
embezzled the money. 

The thing embezzled, the place where and the 
amount taken, were all alleged in the indictment. The 
Statute, Section 6068 Revised General Statutes, con- 
fines the proof of the crime to a period of six months 
from the date alleged. The defendant, therefore, 
could have reasonably asked only for the dates upon 
which, or shorter periods than six months within 
which, the embezzlements occurred. A bill of partic- 
ulars is intended merely to give notice and guard 
against surprise on the trial; it does not affect the 
indictment, is not part of the record, and not open tu 
demurrer. It affects the proof and mode of trial only. 
See Mathis v State, supra. 

It is difficult, if not indeed impossible, to conceive 
how a bill of particulars could be necessary in a case 
like this to a proper administration of justice. If the 
defendant was advised of the nature and cause of the 
accusation against him and had notice of the dates 
on which the acts constituting the offense were com- 
mitted, there was no necessity for a bill of particulars. 
All of this information was given in the indictment. 
The statements in the motion intended to show why 
a bill of particulars was necessary are, in the last 
analysis, mere inadequate attacks upon the sufficiency 
of the indictment. 

We think there is no merit in that assignment 
of error. 

The defendant was a ticket agent at DeLand Junc- 
tion, employed by the Atlantic Coast Line Railroad 
Company. He had charge of the office at night, during 
which time, on different dates, so the evidence tended 
to show, he sold tickets to passengers as they applied 
for them. He marked upon the stubs of some of the 
tickets different destinations from those to which the 
corresponding tickets were sold. The stub markings 
showed a shorter number of miles for which trans- 
portation was sold than that for which the correspond- 
ing tickets were sold. The following morning he would 


It cannot be presumed that the 


account to his superior, who had charge of the office 
during the day, for a sum of money equal to that 
which the ticket stubs showed he should have on hand 
and retained and converted to his own use the dif- 
ference between that sum and the sums he had actu- 
ally received for tickets which had been sold for great- 
er distances of transportation. A series of such trans- 
actions extended through a period of many weeks. The 
sum total of his several embezzlements amounted, ac- 
cording to the verdict of the jury, to the sum of 
$116.70. 

The counsel for the accused says that the State 
should have been required to elect between these sev- 
eral embezzlements which particular transaction it 
would rest its case upon and the prosecution should 
have stood or fallen on that; that charging the ac- 
cused of one embezzlement the state should not have 
been permitted to prove fourteen; that even though 
the accused should have been guilty of thirteen embez- 
zlements within the time alleged at the place alleged 
in the same continuous employment, he should be held 
to be not guilty if in the remaining instance selected 
by the prosecuting attorney upon which the prosecu- 
tion should rest the jury should have thought the case 
not sufficiently established. 

The accused was in continuous employment of the 
Atlantic Coast Line Railroad Company during the per- 
iod covered by the several transactions to which evi- 
dence was submitted. The aggregate of his defalca- 
tions amounted to more than a hundred dollars dur- 
ing several weeks or months. His conviction or ac- 
quittal of the charge would be a bar to another prosecu- 
tion covering the same period alleged in the indict- 
ment and limited by Statute. 

As said by the Supreme Court of Illinois: “The 
body of the crime consists of many acts done by vir- 
tue of the confidential relations existing between the 
employer and the employe, with funds, moneys or 
securities over which the servant is given care or 
custody, in whole or in part, by virtue of his employ- 
ment. The separate acts may not be susceptible of 
direct proof, but the aggregate result is, and that is 
embezzlement.” Ker v. The People, 110 Ill. 627, 51 
Am. Rep. 706; Jackson v. State, 76 Ga. 551; State v. 
Reinhart, 26 Oregon 466, 38 Pac. Rep. 822. 

The case of Edelhoff v. State, 5 Wyoming 19, 36 
Pac. Rep. 627, cited by counsel for plaintiff in error. 
we do not regard as stating the correct rule as applied 
to the situation existing in this case. 

The indictment alleged that the thing embezzled 
was “Dollars, currency of the United States of Amer- 
ica,” a better description of which was unknown to 
the Grand Jurors. The description of the thing stolen 
as “currency of the United States of America” may 
not have been necessary to the validity of the charge 
but having been so described it should have been prov- 
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en. See Wallis v. State, 54 Ark. 611, 16 S. W. Rep. 
821; Gerard v. State, 10 Tex. App. 690; Lewis v. State, 
28 Tex. App. 140, 12 S. W. Rep. 736; Watson v. State, 
64 Ga. 60. 

When the pleader unnecessarily describes with 
such meticulous particularity the property or thing 
embezzled he should prove it as laid. See Barker v. 
State, 78 Fla. 477, 83 South. Rep. 287. 

The question, therefore, is whether the evidence 
of the thing embezzled was sufficient to support the 
allegation in the indictment that the thing embezzled 
was “Dollars, currency of the United States of Amer- 
ica. The writer is of the opinion that the evidence 
fails in this particular because it does not tend to 
prove, except by the aid of presumptions against the 
accused, that when he sold a railroad ticket good for 
a certain number of miles of railroad transportation 
that he received therefor “dollars, currency of the 
United States of America” more than he actually ac- 
counted for to his superior. 

It was the duty of the accused as agent for the 
railroad to sell tickets for personal transportation ac- 
cording to a schedule of prices or rates furnished to 
him by his employers and to receive in exchange there- 
for the scheduled sum of money in “Dollars, currency 
of the United States of America’; but that he actually 
did receive for the tickets sold more money that he 
accounted for is a matter of inference which rests upon 
the presumption that as he had no authority from his 
employer to do so the defendant did not sell any rail- 
road tickets for anything other than money of the 
United States or for a less sum than indicated by the 
schedule. Such inference may be justified in a civil 
action upon his bond to the Company but I am doubt- 
ful of its propriety in a criminal prosecution for em- 
bezzlement. See Rast v. State, 79 Fla. 772, 84 South. 
Rep. 683. 

The other members of the Court, however, are 
of the opinion that the evidence is sufficient to sup- 
port the allegation in the indictment and think that 
there was no error in the jury’s finding in that partic- 
ular, so it is considered by the ‘Court that the judg- 
ment be and the same is affirmed. 

STRUM and BROWN, JJ., concur- 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment, opinion filed 
February 25, 1928. 


Osear W. Craig, alias 
R. E. Falvey. 
Plaintiff in Error, 
Vv. Colusia County. 
The State of Florida, 
Defendant in Error. 
STRUM, J. (concurring). 
While there is no evidence in haec verba that the 


sum embezzled was “currency of the United States 
of America,” the evidence in that respect, in my opin- 
ion, is not fatally deficient. 

T. L. O’Connor, a witness for the State testified 
to the rates of fare from DeLand to the several desti- 
nations entered by the defendant upon the retained 
stub of the several tickets in question and he also 
testified to the rates of fare from DeLand to the sev- 
eral destinations endorsed by the defendant upon the 
corresponding tickets delivered to passengers. In each 
instance, the latter fare was greater, resulting in a 
discrepancy between the sum actually received by the 
defendant for the several tickets and the sum actually 
delivered by him to his principal and reported on his 
account sales. The record shows that the witness 
O’Connor testified that the several discrepancies thus 
resulting were “$17.65;” “$17.43;” “$3.43;” “$1.40;” 
* * *. etc., and that the aggregate discrepancy be- 
tween the amount of the stubs and the corresponding 
tickets was “$116.70,” the amount found by the jury 
to have been embezzled by the defendant. Undoubted- 
ly, when this witness gave his testimony ore tenus, he 
pronounced these amounts in the usual way, that is, 
“seventeen dollars and sixty-five cents; “seventeen 
dollars and forty-three cents,” etc., and the aggregate 
amount as “one hundred sixteen dollars and seventy 
cents.” “Currency of the United States of America,” 
as used in an indictment for embezzlement, means coin, 
bank notes, or notes issued by or under authority of 
the Federal Government which pass at a fixed value 
from hand to hand as a medium of exchange. By 
common understanding ‘$116.70,’ when translated 
into words and spoken as a witness would speak it, 
becomes “one hundred and sixteen dollars and seventy 
cents.” Leonard v. State, 22 South. Rep. 564. See 
also Plummer v. State, 83 Fla. 689, 92 South. Rep. 222, 


-and Section 6068, Rev. Gen. Stats. 1920. The use of 


the conventional dollar sign in connection with the 
figures given in the record representing the sums 
testified to by the witness O’Connor is unequestion- 
ably an abbreviation originating with the Court Re- 
porter in transcribing the evidence. The dollar sign 
is a mere chirographic symbol. It can not be spoken 
without using the word it represents. This Court 
takes judicial notice that the currency of the United 
States is designated in dollars and cents. The wit- 
ness O’Connor testified that the thing embezzled was 
a designated number of dollars and cents. While the 
testimony does not embrace the language in haeec verba 
that these amounts were “ * * * dollars, currency of 
the United States of America,” it does show conclus- 
ively that the sums under discussion were employed 
in the purchase by passengers of railroad tickets at 
Deland, Florida, for passage to divers destinations 
within the State of Florida and neighboring States. 
From those facts and circumstances, as well as other 
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circumstances of a similar nature shown by the whole 
record, I think the jury might lawfully infer, as it 
did, that the sums testified to as dollars and cents 
were “currency of the United States of America.” See 
Gady v. State, 3 South. Rep. 429; Britain v. State, 
105 S. W. Rep. 817; Barry v. State, 80 S. W. Rep. 630. 

I concur in the opion of Mr. Chief Justice Ellis 
relating to the other errors assigned by plaintiff in 
error, and as I am also of the opinion that there is 
no fatal variance between the description of the money 
as laid in the indictment and as proved by the evidence, 
I concur in the judgment of affirmance. 

WHITFIELD, TERRELL, BROWN and BU- 
FORD, JJ., concur. 


City of Deland, a 
Municipal Corporation 
organized and existing 
under the laws of the 
State of Florida, et al, 
Appellants, 
Vv. Volusia County. 
F. G. Moorhead, John Cranor 
and C. W. Board, in their own 
right and in behalf of all 
other tax payers in the City 
of Deland, 
Appelles. 
PER CURIAM. 

In this case application for order of supersedeas 
was granted by a Justice of this Court on the 30th 
day of January, 1928, in which it was provided that 
the amount and conditions of the supersedeas bond 
should be fixed by the Judge of the Circuit Court for 
Volusia County. 

Pursuant to such order and pursuant to an order. 
made by the Judge of the Circuit Court of the Seventh 
Judicial Circuit in and for Volusia County, a super- 
sedeas bond was made and filed, the penalty of the 
bond being in the sum of Two Thousand ($2,000.00) 
Dollars and the conditions of the bond being as fol- 
lows: 

“The condition of the above obligation is such that, where- 
as the above named City of Deland and its certain city offici- 
als have applied for a supersedeas upon the appeal entered 


in the above entitled cause on the 27th day of January, A. D. 
1928. 


Now, if the above bounden principal shall well and truly 
pay all costs and damages accruing to the above named com- 
plainants which may be occasioned by such supersedeas in 
the event the order appealed from should be affirmed, then 
this obligation to be void, else to remain in full force and effect.” 

The cause is again before this Court on a motion 
to vacate and quash the supersedeas allowed and to 
_vacate and set aside the order of the Circuit Judge 
fixing the amount and conditions of the supersedeas 
bond upon the following grounds: 


“1, Because the Order of the Circuit Judge exacting and 
requiring a bond of but Two Thousand Dollars ($2,000.00) to 
restrain the expenditure of Twenty-nine Thousand Six Hundred 
($29,600) Dollars is totally inadequate, insufficient and im- 
pragper. 


“2. Because the Bond of $2,000.00 is not commensurate 
with the Bond of $5,000.00 required of the Complainants for the 
purpose of securing and saving and guarding against the ex- 
penditure of a fund for an illegal purpose, whereas, by the 
giving of a $2,000.00 bond the City Treasury is thrown open to 
a compensation of illegal expenditure by officers who are un- 


bonded and against which the City of Deland has no adequate 
relief. 

“3. Because said Order is required to be conditioned only 
to pay the Complainants the cost and damages accruing to 
the Complainants, and not required or conditioned to be made 
by the officers complained against in the Bill to the City of 
DeLand and for its protection, and that the Order fixing 
the condition of the Bond does not meet the purposes of law in 
suits of this nature. 

“4. Because the said Supersedeas Bond is improperly 
signed and not in accordance with the Supersedeas Order of 
the order of the Circuit Court fixing the amount and condi- 
tions of said Bond, for that the said respective officers as such 
are unable and without authority to give Bond in their official 
capacity and the City of DeLand is without authority to make 
or execute bond of such a character and conditioned as is 
specified in said Injunction Proceedings; supersedeas order 
and order of the Circuit Court fixing the amount and condi- 
tions of Bond for that the same in legal effect would be only 
a Bond to indemnify itself for damages. 

“5. Because for other good and sufficient reasons ap- 
parent on the face of the Bill of Complaint, Supersedeas Order 
and Order of the Circuit Court Judge fixing the amount and 
condition of Supersedeas Bond.” 


The decree appealed from is not a mere money 
decree. 

This Court held in Sirmans vs. Tompkins, 
Fla... , 114 Sou. 538, that “Where it is duly made 
to appear to the appellate court that the amount of 
supersedeas bond as prescribed by a trial judge is 
excessive, the parties appellant may, upon appropriate 
procedure, be given leave to again apply to the trial 
judge for an order fixing the amount and condition 
of the supersedeas bond.” 

In this case it appears to us that the purpose 
which the supersedeas is intended to serve is to pro- 
tect the public fund of $29,600.00 from being expended 
until such time as it may be determined by the court 
or courts of competent jurisdiction that the fund may 
be lawfully expended for the purposes for which the 
City of DeLand, by and through its proper officers, 
intends and proposes to expend the same and it fur- 
ther appears that the amount fixed and the conditions 
specified to be embraced in the Supersedeas Bond are 
each and both inadequate to accomplish the purpose 
for which we conceive the Supersedeas Bond to be re- 
quired in this case. The appellees are hereby given 
leave to apply to the Circuit Judge for an Order fix- 
ing the amount and conditions of a Supersedeas Bond 
to be executed, approved and filed as contemplated by 
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the statute to make effective the Supersedeas Order 
heretofore made upon the appeal referred to in such 
order made by a Justice of this Court on the 30th 
day of January, A. D. 1928. 

It is so ordered. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and order. Opinion filed February 
29, 1928. 


Atlantic Coast Line Railroad 
Company, a corporation, 
Plaintiff in Error, 
V Hardee County. 

Wauchula Truck Growers Association, 
a corporation, 

Defendant in Error. 
TERRELL, J. 

Wauchula Truck Growers Association sued the 
Atiantic Coast Line Railroad Company in a common 
law action and recovered a judgment in the sum of Six 
Hundred Twenty-five and Eighty-five One Hundredths 
Dollars ($625.85), as principal, together with interest 
from March 16, 1923, to date of said judgment, March 
22, 1926. Writ of Error was taken to this court. 

The declaration was in three counts. The first 
count charges delay or negligence in transporting a 
car of strawberries from Wauchula, Florida, to Min- 
neapolis, Minnesota. The second count charges that 
defendant furnished complainant a bad ordered car in 
which to load said berries for transportation and the 
third count alleges negligence incident to transferring 
said berries from the car in which they were loaded 
to another car while in transit. 

Error is predicated here on (1) Refusal of the 
trial court to direct a verdict for the defendant at the 
conclusion of plaintiff’s testimony, (2) Failure of the 
probata to meet and correspond with the allegata, 
(3) Refusal of the trial court to direct a verdict for 
defendant at the conclusion of all the testimony, and 
(4) Refusal of the trial court to grant defendants 
motion for a new trial . 

The first and third assignments of error relate 
to the same subject matter and will be treated jointly. 
These assignments are grounded on proof of defend- 
ants third plea to the declaration which plea is as 
follows: 


“3. And for third plea to plaintiff’s declaration and each 
and every count thereof, this defendant says that the shipment 
mentioned in plaintiff’s declaration was accepted for transpor- 
tation and delivery under straight bill of lading which constitut- 
ed a contract between the parties hereto, and that amongst 
other terms and conditions it was provided and stipulated in 
said bill of lading that “suits for loss, damage, injury or de- 
lay shall be instituted only within two years and one day after 
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delivery of the property, or in case of failure to make delivery, 
then within two years and one day after a reasonable time 
for delivery has elapsed, provided that in case the claim on 
which suit is based was made in writing within six months, or 
nine months in case of export traffic (whether or not filing 
of such claim is required as a condition precedent to recovery), 
suit shall be instituted not later than two years and one day 
after notice in writing is given by the carrier to the claimant 
that the carrier has disallowed the claim or any part or parts 
thereof specified in the notice.” And this defendant alleges that 
after it received for transportation and delivery and after it had 
delivered the said shipment as specified, the said plaintiff made 
claim against defendant company and that defendant company, 
more than two years and one day prior to the institution of 
this suit, in writing advised the plaintiff that it had allowed 
the said claim of the said plaintiff or certain parts thereof.” 

This provision in the contract for transportation and de- 
livery as quoted in defendants third plea, was authorized by 
Section 4388 of the Transportation Act of 1920, see Federal 
Statutes annotated, supplement 1920, page 119, which is as 
follows: “Provided further, That it shall be unlawful for any 
such common carrier to provide by rule, contract, regulation or 
otherwise a shorter period for giving notice of claims than 
ninety days, for the filing of claims than four months, and 
for the institution of suits than two years, such period for the 
institution of suits to be computed from the day when notice 
in writing is given by the carrier to the claimant that the 
carrier has disallowed the claim or any part or parts thereof 
specified in the notice.” 


The record discloses that the berries in question 
were shipped from Wauchula, Florida, March 9, 1923, 
and were diverted at Chicago where they were sold for 
Five Hundred Eighty and Twenty-five One Hundredths 
Dollars ($580.25) It is contended by appellant that 
they should have brought $1,377.60, so claim was 
promptly made to appellant for the difference between 
these amounts. On July 9, 1923, the claim adjuster for 
appellant addressed a letter to appellee which after 
reviewing the whole matter concluded as follows: 

“Without prejudice to any party concerned and strictly 
in view of a compromise adjustment, I am willing to pay 
$300.00 in full settlement of this claim. If this offer is accept- 


ed, it will be necessary that you furnish me with the original 
Paid Freight Bill which you failed to send in with the other 


papers.” 

The conclusion of this letter with other testimony 
shows a clear denial of a large portion of appellees 
claim and this action having been brought October 
27, 1925, more than two years and one day after such 
disallowance on July 9, 1923, it is barred under the 
terms of the contract between appellant and appellee 
for transportation and delivery which by virtue of 
Section 438 of the Transportation Act as here quoted 
were permitted to be imposed. 


It was also error to admit in evidence depositions 
taken in a former suit predicated on the same cause 
of action without showing that said depositions had 
been preserved and perpetuated in accordance with 
the statutes of this state and rules of practice affect- 


ing the same. Section 2769 Revised General Statutes 
of Florida. 
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Other assignments become unimportant. For 
reasons here announced the motion for directed ver- 
dict in favor of defendant at the conclusion of all the 
testimony should have been granted. 

Reversed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the judgment and opinion, filed March 1, 1928. 


CLAUDE C. WOODWARD, 


Appellant, 


vs VOLUSIA COUNTY. 
FRANKIE WOODWARD, 


Appellee. 
BUFORD, J. 


In this case the appellee filed bill for divorce. 
After demurrer had been submitted and overruled ap- 
pellant filed an answer asking for affirmative relief. 
Decree pro confesso was entered on the 6th day of 
September, 1926, against the complainant on the al- 
legations of the answer. A master was appointed on 
October 26th. The testimony was taken before the 
special examiner on the 20th day of December, 1926, 
more than three months after the date of the entry 
of the decree pro confesso and without an order for 
enlargement of time in which testimony should be 
taken having been made by the Court. On the 5th day 
of January the Court entered a final decree, as fol- 
lows: 

“This day this cause came on for final hearing on the af- 
firmative answer of the Defendant taken as confessed and the 
Special Examiners report of testimony in support thereof and 
was duly considered by the Court, and it appearing to the 
Court that the affirmative allegations of the answer are sus- 
tained by the testimony, it is therefore: 

ORDERED, ADJUDGED AND DECREED: 

(1). That the marital relation heretofore existing between 
the Complainant, Frankie Woodward, and the Defendant, Claude 
C. Woodward be and the same is hereby annulled, dissolved, 
vacated and set aside. 

(2). That all interlocutory orders entered by this Court 
in the above cause be, and the same are hereby annulled, vacated 
and set aside. 

All of which is done and ordered at Chambers in DeLand, 
Florida, this 21st day of Dec. A. D. 1926.” 

On the 15th day of March the appellee filed a pe- 
tition for rehearing which may be, and is, considered 
in the nature of a bill of review and on the 8th day of 
June 1927, the petition was heard before the Circuit 
Judge and on the 15th day of June the Court made an 
Order, as follows: 

“The above and foregoing cause coming on to be heard 
before me this 8th day of June, A. D. 1927, upon application 
of the complainant herein to vacate and set aside final decree 
herein entered on the 21st day of December, A. D. 1926, and 
filed in the office of the Clerk of the Circuit Court on the 5th 
day of January, 1927, and open up the decree pro confesso 


entered herein on the 6th day of September, A. D. 1926, against 
the complainant herein, against whom affirmative relief has 
been asked in an answer filed in said cause on the 2nd day 
of August, A. D. 1926, for failure of the complainant to reply 
thereto as required by law and the rules of practice of this 
Court, and it appearing to the Court from the records of 
said cause that the testimony taken therein and read before 
the Court, upon which final decree sought to be vacated, was 
based, was not taken within the time allowed for the taking 
of testimony according to the interpretation of the Court of 
Old Chancery Rule No. 71, which said rule states that ‘ “three 
months and no more shall be allowed for the taking of testi- 
mony after the cause is at issue ******** and no testimony 
taken after such period shall be allowed to be read in evidence 
at the hearing”’, it having been contended by the defendant 
that said rule did not apply to ex parte matters; the Court 
being of the opinion that it does, otherwise, ex parte matters 
could never be said to be at issue, therefore, 

In view of this, the Court finds from the showing made 
that said final decree, being based upon testimony that should 
not have been read to the Court at the said final hearing, said 
final decree is void and should be so declared, vacated and set 
aside and said cause dismissed, which is done this 15th day of 
June, A. D. 1927. : 

Done, ordered, adjudged and decreed in Chambers at Day- 


tona Beach, Volusia County, Florida, this 15th day of June, 
A. D.1927:” 


From this last order the appellant took his ap- 
peal, finding two assignments of error, as follows: 
“1. The Court erred in and by its order dated June 15th 


A. D. 1927, in vacating and setting aside the final decree in 
said cause. 


“2. The Court erred in and by its said order dated June 
15th A. D. 1927, in dismissing the said cause.” 


On the 2nd day of August the appellee filed cross 
assignment of errors. 

The order of the chancellor vacating the final de- 
cree of divorce was made within six months after the 
entry of such decree and at that time the Court main- 
tained its jurisdiction of the cause and of the parties 
and was then clothed with power to correct or vacate 
an erroneous or unwarranted decree entered within 
such period. We find no material error in the decree 
of the Court made on the 15th day of June, 1927, upon 
which the appellant bases his assignments of error. 
Mitchell vs Mason et al, 90 Fla. 201, 106 Sou. 430. 

The decree recites that the Court finds that the 
final decree of divorce is void. This finding was er- 
roneous but was harmless error. The decree of divorce 
was not void but was erroneously entered and, there- 
fore, should have been vacated because it was not sup- 
ported by proof lawfully taken and considered. Max- 
well vs The Jacksonville Loan & Improvement Co., 
45 Fla. 425; 34 Sou. 255; Capehart et al vs Farmers 
Bank and Trust Co. et al, 84 Fla. 690, 94 Sou. 864. 

The decree setting aside the final decree of di- 
vorce and dismissing the cause should be affirmed, and 
when this is done the cross assignments of error are 
thereby disposed of, and it is so ordered. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., concur. 
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ELLIS, C. J. and STRUM, J., concur in the opin- 
ion and judgment. 

BROWN, J., dissents. 

Opinion filed March 1, 1928. 


Josephine Sanders, 
Petitioner, 
Vv. Marion County. 
The State of Florida, Certiorari. 
Respondent. 

PER CURIAM. 

On writ of certiorari it appears that Josephine 
Sanders was convicted in the Court of the County 
Judge for Marion County on a charge of being unlaw- 
fully in possession of intoxicating liquor. The sen- 
tence was six months imprisonment and a fine of three 
hundred dollars, and upon default in paying the fine 
and costs, an additional six months imprisonment. The 
judgment of conviction was affirmed by the Circuit 
Judge. It is certified by the trial judge that the rec- 
ord contains all the evidence adduced at the trial. There 
is no legal evidence that the small quantity of “liquid” 
found in the possession of the accused in her home was 
intoxicating, therefore, the judgment of conviction 
should be quashed on certiorari and it is so ordered. 
Haile v. Bullock, 23 Fla. 538, 91 South. Rep. 683. 

Judgment quashed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., Concur in the 
opinion, filed March 1, 1928. 


T. E. Bargesser, 
Plaintiff in Error, 
Vv. Hillsborough County. 
State of Florida, 
Defendant in Error. 

STRUM, J. 

Plaintiff in Error, who will hereinafter be refer- 
red to as the defendant, was convicted of the larceny 
of one Ford coupe, the property of A. Sillin. 

On Writ of error to review the judgment of con- 
viction the sole contention of the defendant is that 
the evidence is insufficient to support the verdict. 

To sustain the judgment of conviction the State 
relies upon the rule heretofore announced by this 
Court in McDonald v. State, 56 Fla. 47, South. Rep. 
485, that a verdict of guilty of larceny may be found 
from the unexplained possession of goods recently stol- 
en. The guilt of the accused does not follow as a pre- 
sumption of law from the unexplained possession of 
property recently stolen, but the presumption of guilt 
in such a case is one that the jury may infer as a 
matter of fact, of which they are the sole judges, to 
be considered in connection with all the other circum- 
stances of each particular case. In cases where the 


defendant undertakes to sufficiently explain his pos- 
session of the property such explanation may appear 
to be reasonable and highly plausible, but if the jury 
does not believe it, they have the right to convict 
upon the evidence furnished by the possession of the 
stolen goods alone, even though the State does not put 
in any evidence to directly prove the falsity of the 
explanation offered by the defendant. -McDonald v. 
State, supra. 


In this case there was ample evidence to show 
that the automobile in question was recently stolen 
and that it was found in defendant’s possession as he 
was endeavoring to dispose of it. The evidence of the 
identity of the automobile is ample. There is no 
direct proof of the actual taking of the automobile by 
this defendant. Although the defendant undertook 
to explain his possession of the automobile, the jury 
nevertheless found him guilty, thereby demonstrating 
that the defendant’s explanation was not believed by 
the jury and that the same was not sufficiently cred- 
ible to raise in the minds of the jury a reasonable 
doubt of the defendant’s guilt. The jury are the 
judges of the reasonableness, probability and credibil- 
ity of the explanation offered by the defendant. Leslie 
v State, 35 Fla. 71. 17 South. Rep. 555. If, as is patent- 
ly the case here, the jury did not believe the defend- 
ant’s explanation of his possession of the automobile, 
there is ample evidence to sustain the conviction un- 
der the rule announced in McDonald v. State, supra, 
and from the facts proven by the State, the jury might 
have fairly inferred that the defendant was the per- 
petrator of the theft. Larceny may be proven by cir- 
cumstantial evidence of such a nature and provitive 
force that the jury could legally infer guilt there- 
from beyond a reasonable doubt. Kennedy v. State, 
31 Fla. 428, 12 South. Rep. 858; Kirkland v. State, 82 
Fla. 118, 89 South. Rep. 356. 

The established rule is that where there is evi- 
dence from which all the elements of the crime may 
have been lawfully found or inferred, and it does not 
appear that the jury was not governed by the evi- 
dence, the verdict will not ordinarily be disturbed by 
this Court on the ground of the insufficiency of the 
evidence. McDonald v. State, supra; Carr v. State, 84 
Fla. 162, 92 South. Rep. 879; Parrish v. State, 105 
South. Rep. 130. 

Affirmed. 

ELLIS, C. J. and BROWN, J., concur. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


Opinion 
filed March 1, 1928. 


Sidney Stern and Belle Stern. 
his wife, 
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Appellants, 
vs. Hillsborough County. 
Harry Raymond and 
Raymond, his wife, John O. 
Perry and Agnes Perry, his wife, 
Charles D. Partrick and Marian 
-H. Partrick, his wife, and E. A. 


Carter and Sarah L. Martin, 
Appellees. 


BUFORD, J. 

This was a suit brought to vacate a decree and an 
order confirming a sale of certain property, the de- 
cree having been obtained in a suit to forclose a pav- 
ing lien evidenced by a certain paving certificate. 
The final decree in that case was made and entered 
on the 6th day of December, 1924. The order con- 
firming the sale was made on January 21, 1925. 


On March 25, 1926, bill was filed seeking to vacate 
the decree and all subsequent orders made thereunder. 
After the bill was amended demurrers were submit- 
ted to the bill as amended and, thereafter, on the 16th 
day of October, 1926, the Court made an order sus- 
taining the demurrers and dismissing the bill of com- 
plaint. 

On the 15th day of November, 1926, a petition tor 
rehearing was filed, which petition was sworn to by 
the complainants in the court below, the appellants 
here. In this petition for rehearing it was alleged 
under oath that constructive service was attempted 
to be had in the original suit on the defendants, the 
complainants in this suit, by publication and that 
such notice was not published in a newspaper as re- 
quired by law; that no service of process had been had 
on the defendants in the original suit, the complain- 
ants in the instant suit, and that the court had not in 
the suit brought to foreclose the paving lien as evi- 
denced by the paving certificate, acquired jurisdic- 
tion of the parties. There were other allegations con- 
tained in the petition for rehearing and without in- 
timating what the legal effect of the other allegations 
might be, we must hold that if the allegations in re- 
gard to the publication of the notice by which con- 
structive service was attempted to have been had up- 
on the defendants in the suit to foreclose the paving 
lien as evidenced by the paving certificate, are true, 
then the decree of foreclosure of such lien was void 
because the court had not acquired jurisdiction of 
the parties. State ex rel Yeager vs Rose, 
, 114 So. 373. A suit might be maintained 


at any time to set aside such void decree. Shrader vs. 
Shrader, 36 Fla. 502, 18 So. 672; Myakka Co. vs. Ed- 
wards 68 Fla. 382; 67 So. 217; Cobb vs Hawsey 56 Fla. 
159, 47 So. 484; Wilson vs Drumwright 87 Fla. 202, 99 
So. 553. Therefore, the petition of the complainants 
in the court below, the appellants here, to vacate the 


order dismissing their bill of complaint should have 
been granted with leave to amend such bill of com- 
plaint. 

The order denying rehearing is reversed, with 
directions that the order dismissing the bill of com- 
plaint be vacated and that the complainants in the 
court below, the appellants here, be allowed to amend 
their bill of complaint as proposed in the motion for re- 
hearing and that the cause do proceed according to 
law and the rules of practice. 

Reversed in part. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Concur 
in the opinion and judgment. 

Opinion filed March 8, 1928. 


The Elks ‘Club of Tampa, 
Florida, a Corporation, 
Plaintiff in Error, 
Vv. Hillsborough County. 

Frank Adair, Forest Adair, Jr., 
and J. C. Senter, Co-Partners 
Doing Business under the Firm 
Name of Adair & Senter, 

Defendant in Error 
BUFORD, J. 

This was a suit for damages by the plaintiff in 
error who was plaintiff in the court below against the 
defendant in error in the Circuit Court of Hillsborough 
County, Florida, in which the plaintiff in error claimed 
that the defendant in error was liable to it for dam- 
age which had accrued to the plaintiff’s building by 
reason of and as a direct result of the improper care- 
less and negligent manner in which it was alleged 
the defendant had proceeded with the construction 
of the building on a lot adjoining the plaintiff’s build- 
ing. 

The declaration was in two counts and to each 
count the defendant filed pleas of not guilty. Trial 
was had resulting in a verdict for the plaintiff in the 
sum of $25,000.00. There was a motion for a new 
trial containing six grounds, as follows: 

“First. That said verdict is contrary to the evidence. 
Second. That said verdict is contrary to the law. 


Third. That said verdict is contrary to the law and the 
evidence. 

Fourth. That said verdict is contrary to the charges of 
the court on the law. 

Fifth. That the court erred in giving the following 
charge, at the request of the plaintiff, to the jury, on the 
law: ‘The Court further instructs you that the fact, should 
you find it to be such from the evidence, that plaintiff’s 
building before the beginning of operations on the adjacent 
lot by the defendants was already in a defective condition, 
would not justify negligence on the part of defendants in 
altering the condition of the adjacent property or excuse 
them from liability for injury occasioned thereby. In such 
event, the defendants were governed by the condition of 
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plaintiff’s building as they found it, were bound to conduct 
their operations accordingly, and any negligence on their 
part in failing to take reasonable precautions for the safety 
of plaintiff’s building, however defective such building might 
be, would make the defendants liable to plaintiff for any 
damage to plaintiff’s building proximately resulting from 
such negligence. Defectiveness of the injured building might 
lessen the damages to which plaintiff is entitled, but would 
not bar an action for its injury. Sixth. That the verdict for 
damages, as rendered by the jury, is excessive.” 


The motion coming on to be heard, the 
entered Order, as follows: 


Court 


“This cause coming on this day for hearing, upon the 
motion of the defendants to set aside the verdict of the 
jury and grant the defendants a new trial, which motion 
was filed at the same term of Court at which said cause was 
tried, and within four days after the rendition of verdict, 
and the Court having heard argument of counsel, and being 
of opinion that under the evidence it is not warranted in set- 
ting aside the verdict of the jury, but that the verdict as 
found by the jury is excessive, it is thereupon ordered, that 
if within fifteen days after the date of this order, the plain- 
tiff shall enter and file in the Clerk’s Office a remittitur 
in the sum of Ten Thousand Dollars ($10,000.00) the motion 
for new trial shall be denied and judgment shall be entered 
in favor of the plaintiff and against the defendants for the 
sum of Fifteen Thousand Dollars ($15,000.00) damages, and 
costs, but that if the plaintiff shall fail or refuse to file 
said remittitur within the time aforesaid, the said motion 
for a new trial shall be granted, and the said verdict shall 
stand set aside, to which ruling of the Court, the plaintiff 
duly excepted, and the plaintiff was allowed ninety days after 
the entry of this order in which to prepare and present its 
bill of exceptions to be signed and settled, to which ruling of 
the Court the defendants also excepted, and the defendants 
were allowed ninety days after the entry of this order within 
which to prepare and present their bill of exceptions to be 
signed and settled. 

DONE and ORDERED at Tampa, Florida, this 2nd day 
of September, 1926.” 

The plaintiff declined to enter the remittitur of 
Ten Thousand Dollars ($10,000.00) required to ob- 
viate a new trial and took writ of error from the order 


of court granting the new trial. 


A careful consideration of the record (which is 
unnecessarily voluminous, because the testimony ap- 
pears not in narrative form but in the form of ques- 
tions and answers) discloses no reversible error hav- 
ing occurred in the progress of the trial and the con- 
clusion of the court as expressed in his order “and be- 
ing of the opinion that under the evidence it is not 
warranted in setting aside the verdict of the jury”, 
finds substantial foundation in the record as present- 
ed and we are unable to find in this record a proper 
foundation for the order of the court requiring the 
entry of a remittitur in the sum of Ten Thousand Dol- 
lars ($10,000.00) to avoid the order for a new trial. | 

We are mindful of the rule that a stronger show- 
ing is required to reverse an order allowing a new 
trial than to reverse one denying it. County vs String- 
fellow, 74 Sou. 866, 73 Fla. 700; De La Vallina vs De 
La Vallina et al, 90 Fla. 905, 107 Sou. 339. The rule, 


however, is now well established that the power of 
the court to permit or require the entry of a remitti- 
tur should only be exercised in cases where the amount 
of excess is apparent or is readily ascertainable. Dodds 
vs Roane 36 Ark. 511; Larry vs Lewis 76 Ga. 46; 
Tucker vs Hyatt 151 Ind. 332; Whitehead vs Kennedy 
69 N. Y. 462. This rule was stated by Mr. Justice 
Terrell in De La Vallina, supra, as follows: 


“In requiring the entry of a remittitur to correct an ex- 
cessive verdict or judgment the general rule seems to be that 
the amount of excess must clearly appear from the record, 
and then if on the whole showing made by the record it ap- 
pears. that the damages awarded by the jury are excessive, 
the court may require a remittitur for the amount of the excess 
on condition that the judgment stand for the balance, other- 
wise a new trial will be granted. McLean vs Spratt 20 Fla. 
515; Fla. Ry. & Nav. Co. vs Webster 25 Fla. 394, 5 South. 
Rep. 714; Postal Telegraph-Cable Co. vs Scott 76 Fla. 336, 
79 South. Rep. 767; Florida Southern Ry. Co. vs Steen, 45 
Fla. 313, 34 South. Rep. 571; Standard Growers Exch. vs 
Martin 80 Fla. 864, 87 South. Rep. 54; 2 R. C. L. 278.” 


The record here fails to bring this case within 
the rules above stated and we are forced to the con- 
clusion that the trial court attempted to substitute 
his own judgment for that of the jury without it ap- 
pearing that the jury was influenced by prejudiced, 
biased or other improper influences. The proof sub- 
mitted in the record would have supported a verdict 
for a larger amount than that which was named in the 
verdict of the jury and we are unable to point to any 
proof which either shows that the verdict was exces- - 
sive in the sum of Ten Thousand Dollars ($10,000.00) 
or that it was excessive in any sum whatsoever. 

The order granting the new trial is reversed at 
the costs of defendants in error and the cause is re- 
manded with directions to the Circuit Court to enter 
final judgment for the plaintiffs as of May 28th 1926 
for the sum of Twenty-five Thousand Dollars ($25,- 
000.00) to conform to the verdict of the jury as dis- 
closed by the record, unless a motion in arrest of 
judgment or for judgment non obstante verdicto shall 
be made and prevail. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 


cur in the opinion and judgment. Opinion filed March 
8, 1928. 


State of Florida, ex rel. 
Millard B. Smith, State 
Attorney, 
Petitioner, 
v. Prohibition 
Original Jurisdiction. 


De Witt T. Gray, Judge ot 
the Fourth Judicial 
Circuit of the State of 
Florida, 
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Respondent. 
ELLIS, C. J. 


This is an application for a writ of prohibition 
to be directed to Honorable DeWitt T. Gray, as Judge 
of the Fourth Judicial Circuit of Florida, prohibiting 
him from assuming jurisdiction to try a criminal cause 
pending in the Circuit Court of the Twenty-third 
Judicial Circuit for Seminole County in which the 
State of Florida is plaintiff and Forrest Lake and A. 
R. Key are defendants. 


The Governor of Florida, by executive order dated 
January 31, A. D. 1928, designated and appointed the 
Honorable DeWitt T. Gray, Judge of the Fourth Judi- 
cial Circuit of Florida, to proceed to Sanford in the 
County of Seminole in the State of Florida, and there- 
upon on Monday the 6th day of February, A. D., 1928, 
and as long thereafter as is necessary, proceed to hold 
a special term of the Circuit Court. The order con- 
tains the usual provisions as to the powers and prerog- 
atives of the Judge of the Twenty-third Circuit for 
Seminole County being vested in Judge DeWitt T. 
Gray. 

The petitioner says that although Honorable W. 
W. Wright certified to his disqualification as Judge 
to hear and determine the case he is not in fact nor 
in law disqualified, and as the Executive order recites 
that it was made known to the Governor that Hon- 
orable W. W. Wright was disqualified the Executive 
order is ineffectual to vest in the Honorable DeWitt 
T. Gray, Judge of the Fourth Judicial Circuit, the 
power to sit as judge of the Twenty-third Judicial 
Circuit for Seminole County and to hear and determine 
said cause. 


The application for the writ of prohibition should 
be denied because the power is vested in the Governor 
of this State, whenever it shall appear to him that a 
judge of one circuit is disqualified in any cause pend- 
ing in such court or for any cause cannot properly 
hear and determine the same, to appoint and assign 
any other judge of a circuit court to hold regular or 
special terms of the court in such circuit at such times 
as the Governor may direct. See Ex parte Daly, 66 
Fla. 345, 63 South. Rep. 834; Ex parte Seaboard Real- 
ty Co. v. S. All-Florida Ry. Co., 91 Fla. 670, 108 South. 
Rep. 675. 


The recital in the executive order of the reasons 
for its issuance by the Governor are not essential 
to the validity of the order under the constitutional 
and statutory provisions. See Section 8 Article V 
Constitution ; Secs. 3057,—3060,—3061 Revised Gener- 
al Statutes. 


Denied. 


STRUM and BROWN, JJ., Concur in the Opinion, 
filed March 8, 1928. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion and order. 


Fruit Growers Express 
Company, 
Plaintiff in Error, 
Vv. Duval County. 
E. D. Norton. 
Defendant in Error. 

ELLIS, C. J. 

E. D. Norton recovered judgment against the 
Fruit Growers Express Company in the sum of five 
thousand five hundred dollars in an action for personal 
injuries. The company brought writ of error. 


The declaration alleged that the plaintiff, Norton, 
was employed by the defendant as a car repairer; 
that the defendant was engaged in railroading; that 
while the plaintiff was engaged in the performance 
of his duties the defendant negligently allowed a door 
of a railroad car to fall on the plaintiff causing the 
injury of which complaint was made. In a second 
count it is alleged that two employees of the defend- 
ant, acting in the course of their employment, allow- 
ed the door of the railroad car to fall on the plain- 
tiff. 

The pleas interposed were not guilty; that the 
defendant was not engaged in railroading; that the ac- 
cident was the result of the negligence of fellow serv- 
ants of the plaintiff; assumption of risk, and contribu- 
tory negligence. 


If the defendant was not engaged in railroading 
in this State the verdict and judgment were errone- 
ous, because the evidence abundantly shows that the 
accident was the result of the negligence, if any, of 
fellow servants of the plaintiff ; that the latter assumed 
the risks of his employment and by his own neglig- 
ence contributed to his injury. 


The injury is alleged to have occurred near Jack- 
sonville in September, 1924, at or about the defend- 
ant’s shops near that City. 


When the accident occurred the defendant had 
no direct dealings with the shipping public. It issued 
no bills of lading, waybills or shipping documents of 
any kind to shippers. It collected no freight or any 
other charges from shippers, direct or from consignees. 
Its business was solely the furnishing of refrigerator 
service to common carriers under contracts therefor. 
Its compensation was paid to it directly by the rail- 
road companies to which it offered its cars and service 
and such compensation was not contingent upon the 
collection by railroads of freight charges from ship- 
pers using such cars. When the refrigerator cars 
of the defendant company are damaged they are sent 
into the defendant’s shops for repair. The defendant 
Company has nothing to do in any manner with as- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 45 


signing cars to particular shippers; it directs the dis- 
tribution of its cars to common carriers which re- 
quire them but has nothing to do with the destination 
of the cars nor does it have anything to do with them 
after they are loaded only to know the route so that 
it can “protect the movement of the car which is re- 
ported by the railroad”. When the defendant fur- 
nishes its cars to a railroad company the latter con- 
trols them and may ship them to any destination named 
by the shipper. The Company merely furnished rail- 
roads refrigeration service, which consists of a serv- 
ice for “shipping movement under ice’, and for which 
the carrier pays the “car lines” such refrigeration 
charges as prescribed by the tariff authorized by the 
Interstate Commerce Commission. The defendant has 
no control over the motive power that moves the cars 
after they are in atrain. The railroad Companies fur- 
nish the motive power. The defendant has no control 
over the cars when in train, cannot divert them or 
keep them moving. The defendant does not pay the 
carrier for hauling the cars. The defendant has about 
twenty-three thousand cars that it owns or controls. 
The cars are used only under the provisions of the 
contract which it has with the respective carriers. 

We have examined the two documents referred 
to in the bill of exceptions as defendants Exhibits 2 
and 1 and which are contracts with the Atlantic Coast 
Line Railroad Company relating to the use of the de- 
fendant’s refrigeration cars and we find nothing in 
them from which it can be inferred that the defendant 
is engaged in “railroading in this State’, within the 
meaning of the hazardous occupation Act. Section 
4971 Revised General Statutes. 


The defendant is not a railroad company nor en- 
gaged in railroading. See Gulf, F. & A. R. Co., v. King, 
73 Fla. 325, 74 South. Rep. 475. 


The company merely builds vehicles or cars of 
certain types suitable for refrigeration and furnishes 
the service to corporations engaged in railroading. 

In the case of Arnold Lumber Co. v. Carter, 91 
Fla. 548, 108 South. Rep. 815, in an opinion by Mr. 
Justice Strum, it was held that a sawmill company 
operating as an incident to its business an ordinary 
log road or tram road for the sole purpose of trans- 
porting logs from the forest to the mills is not a rail- 
road company within the provisions of Section 4964, 
4965 and 4966 Revised General Statutes. The pre- 
sumption of negligence in an action to recover for 
injuries caused by the running of trains over the log 
road does not apply and recovery must be had under 
the rule that the burden of proving negligence is upon 
him who alleges it. See Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 South. Rep. 893. 

The citation of authorities which in semi-analog- 
ous cases the courts have held certain occupations, 


such as sawmills operating tram roads or construction 
companies using tracks and steam trains, not to be 
“railroading” within the meaning of such legislative 
acts is of little or no value except to show that the 
trend of opinion is toward that construction of the 
word “railroading” which links it to the occupation 
of a common carrier engaged in the business of trans- 
porting persons and goods for hire and which have 
the charter powers and are charged with the burden 
of providing for the safety of persons who become 
passengers on their trains. 

We are of the opinion that the plaintiff in error 
in this case was not engaged in railroading in this 
State and that the action therefore is not controlled 
by the provisions of Section 4971 et seq. Revised Gen- 
eral Statutes. The trial court should have directed a 
verdict for the defendant under the second plea at the 
conclusion of the plaintiff’s evidence in accordance 
with the defendant’s motion, the overruling of which 
is the basis of the eighth assignment of error 

Judgment reversed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion and judgment. Opinion 
filed March 9, 1928. 


Dave S. Kloss, Jr., and 
Stephen A. Guilfoyle, 
Plaintiffs in Error, 
Vv. Pinellas County. 
The State of Florida. 
Defendant in Error. 

ELLIS, C. J. 

The plaintiffs in error were convicted of robbery 
and sentenced to a term of years in the State Prison. 
There were motions for a new trial and in arrest of 
judgment. Both motions were overruled and the de- 
fendants took a writ of error. 


There are nineteen assignments of error, eight 
of which are not argued and are therefore treated as 
abandoned. See Lamb v, State, 50 Fla. 106, 38 South. 
Rep. 906; Mathis v. State, 45 Fla. 46, 34 South. Rep. 
287. 


The fourth, fifth, sixth and seventh assignments 
are grouped in the brief but they present but one 
question, which is: was the evidence sufficient to sup- 
port the verdict? Under this head counsel in their 
brief discuss the twenty-ninth ground of the motion 
for a new trial which attacks certain charges given 
by the court. Seven charges are thus attacked; none 
of them is made the subject of an assignment of 
error. 


Counsel, however, discuss the propriety of a cer- 
tain charge not made the basis of an assignment of 
error, under assignments resting upon propositions 
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wholly different and in no wise related except as hav- 
ing occurred in the same case. One cardinal rule re- 
lating to appellate practice in this State, which has 
received at the hands of this. Court as much notice 
as any one other perhaps, is that in preparing assign- 
ments of error each error relied upon should be clearly 
and distinctly specified and separately assigned and 
that where a single assignment attacks a plurality of 
rulings of the trial court, whether upon the pleadings, 
the admission or rejection of evidence, or the granting 
or refusal of instructions to the jury, it will be un- 
availing unless all such rulings so grouped en masse 
are erroneous. This rule makes for celerity and ac- 
curacy in the disposal of this Court’s business and it 
seems that the long list of decisions by this Court 
referred to in the books would be sufficient notice 
to the bar of its existence. 

We will not consider the assignments above men: 
tioned nor that portion of the brief under them; not 
only because the rule referred to has not been ob- 
served but for the further reason that the instruc- 
tions criticised were, with the exception of one, sound 
in law and appropriate to the case. 


One of the instructions numbered six in the mo- 
tion for a new trial and one of those grouped under 
the twenty-ninth ground of the motion merits the 
reproachful comments made by counsel. In the charge 
criticised the trial judge said to the jury that “Another 
matter of vital importance here gentlemen and to 
which I desire to call your attention is, that lawyers 


are a necessary evil to a certain extent; they are en- 


gaged by their respective clients to represent their 
clients interest in Court; lawyers usually look through 
the glasses furnished by their clients and naturally, 
if they are good advocates they see the facts from the 
direction of their clients and in their earnest and seri- 
ous effort to protect the interests of their clients they 
are not as liable to remember all of the little details 
in relation to the testimony that might affect their 
clients, as you gentlemen of the jury are; and I there- 
fore, say to you, that in weighing the evidence in this 
case, while the lawyers are of great importance in help- 
ing you to marshal the evidence and get the idea in 
your heads as to the rules of evidence, yet you are not 
to take the evidence as given to you by the respective 
lawyers, but must be confined to the testimony given 
in Court.” 


We consider that instruction to the jury to be so 
full of potential evil, so replete with inimical error, 
as practically, to the extent of the judge’s influence 
on account of his position, to be a denial of the de- 
fendant’s constitutional right to be represented by 
counsel. 


The general denunciation by the trial court of law- 
yers as an evil and as a class whose members see their 


activities at the bar of justice to further their clients’ 
interests and who by reason thereof are not likely 
(liable was the word used) to remember all the little 
details of the testimony that might affect their clients, 
was in effect to disparage the efforts of the defend- 
ant’s Counsel in the present case, to strip their ad- 
vocacy of whatever benefit to the defendants might 
flow from the character and ability of their counsel. 
It held them up to scorn and derision as legal charla- 
tans who, disregarding their obligations to the court 
and the State to aid in the administration of justice 
and the correct solution of legal problems in a court of 
law, sought only the selfish interests of their clients 
which the charge tacitly assumed to be their escape 
from the consequences of the criminal act with which 
they were charged. 

The charge rested uopn a fallacious assumption 
which is refuted by the history of our excellent govern- 
ment, the experience of the courts, the oath of the 
attorney and the elemental principle which constitu- 
tes the justification for the existence of the lawyer 
class as aids and not hindrances to the functioning of 
courts of justice 

The right which the Constitution secures to a 
person charged with crime to be heard by counsel is 
a substantial right. It marks one of the steps in the 
progress of our civilization and constitutes one of the 
elements of individual liberty. The right is the right 
to be represented by an officer of the very court to 
which one is called to answer; an officer of the state’s 
institution, honorable, learned and conscientious, com- 
missioned by the state and entrusted by reason of 
character and learning to aid the state and its courts 
in the administration of justice. To say that an ac- 
cused person’s counsel is evil who is hired to further 
the interests of his client which are assumed to he to 
defeat justice and therefore is incapacitated to remem- 
ber the “little details in relation to the testimony that 
might affect their clients”, especially if the statement 
is made by the trial judge who may be supposed te 
speak by the authority of experience, is to nullify, to 
the extent of the judge’s influence, the wise and bene- 
ficient provision of the Constitution that a man may 
have his day in court and be heard by counsel. 


An attorney is by his obligation bound to dis- 
charge his duties to his client with strictest fidelity. 
People ex rel. Attorney General v. Beattie, 137 IIl. 553, 
27 N. E. Rep. 1096; In re Evans, 22 Utah 366, 62 Pac. 
Rep. 913, 83 A. 8. R. 794, 53 L. R. A. 952. 

He is answerable to the summary jurisdiction of 
the court for dereliction of duty. Lynde v. Lynde, 64 
N. J. Eq. 736, 52 Atl. Rep. 694, 97 A. S. R. 692 L. 


471. 


The relation of attorney and client involves the 
highest personal trust and confidence. Ott v. Hood. 


a 
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152 Wis. 97, 1389 N. W. Rep. 44 L. R. A. (N.S.) 524. 

An attorney is an officer of the court and he owes 
the duty of good faith and honorable dealing to the 
courts before whom he practices his profession. In re 
Durant, 80 Conn. 140, 67 Atl. Rep. 497, 10 Ann. Cas. 
539, 2 R. C. L. 939. 

His high vocation is to inform the court as to the 
law and facts of the case and to aid it in doingjustice 
and arriving at a correct conclusion. He violates his 
oath of office when he resorts to deception or allows 
his client to do so. He is under no obligation to seek 
to obtain for those whom he represents that which is 
forbidden by law. 2 R. C. L. 939. 

We think that the charge, which was neither the 
law nor a correct criticism of counsel nor in any wise 
within the legal power or duty of the court to give 
was harmful error in a high degree and the proceed- 
ings to that point in the trial were vitiated. 

A new trial should have been granted. For error 
in denying the motion the judgment is reversed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and BUFORD, J. Concur in 
the opinion and judgment. 

TERRELL, J., concurs in the conclusion. 

Opinion filed March 9, 1928. 


T. K. APGAR, 

Appellant. 

Vv Volusia County. 

W. P. WILKINSON, G. A. TYLER, 
W. C. JACKSON, W. H. McBRIDE, 
C. B. JONES, as the Board of 
County Commissioners of Volusia 
County, Florida, S. D. JORDAN, 
as Ex-officio Clerk of the Board of 
County Commissioners of 
Volusia County, Florida, G. A. DAVIS, 
VOLUSIA COUNTY, and JAMES 
PETERSON CONSTRUCTION 
COMPANY, a corporation, 

Appellees. 

TERRELL, J. 

April 14th, 1927, the appellees as members of the 
Board of County Commissioners of Volusia County, 
Florida, entered into contract with appellant to con- 
struct a Court House at DeLand on a certain lot owned 
by the said County of Volusia. On May 6, 1927, ap- 
pellant, T. K. Apgar, on approval of said Board of 
County Commissioners assigned and set over all his 
interest in said contract of April 14th to James Peter- 
son Construction Company, a corporation and on May 
10, 1927, said James Peterson Construction Company 
began the performance of the said contract. On June 
3rd, 1927, after James Peterson Construction Company 
had expended large sums for labor and material to- 
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ward the execution of said contract. The Legislature 
of Florida at its regular session in 1927 enacted House 
Bill No. 1694, the pertinent part of which is as follows: 

“AN ACT PROVIDING THAT THE COUNTY COM- 
MISSIONERS OF VOLUSIA COUNTY, FLORIDA, SHALL 
PURCHASE FOR VOLUSIA COUNTY, FLORIDA, CER- 
TAIN ADDITIONAL LAND, AND PROVIDING THE MAN- 
NER OF USE THEREOF, FOR COURT HOUSE PUR- 
POSES, AND PROVIDING THE MANNER OF PAYMENT 
FOR SAID LAND. 

BE IT ENACTED BY THE LEGISLATURE OF THF 
STATE OF FLORIDA: 

Section 1. That the County Commissioners of Volusia 
County are hereby authorized and required to purchase, as 
soon as practical, the East seventy-two (72) feet of Lot four 
(4), Block three (3) Rogers DeLand, for Court House pur- 
poses and to cause the Court House, now contracted to be 
built, to be constructed in the approximate center of the pres- 
ent Court House site and the land to be acquired under the 
provisions of this Act. Provided, however, that said land shall 
not be acquired at a cost to exceed Sixty-five thousand dol- 
lars ($65,000.00). 

Section 2. That the County Commissioners of Volusia 
County, Florida, are hereby authorized and empowered to pay 
for said property, in whole or in part, out of any surplus 
funds available for general purposes and shall issue a promis- 
sory note or notes for the payment of the whole or such 
portion of the purchase price of said property as there shall 
not be funds otherwise available to effect said purchase. Said 
promissory note or notes shall bear interest not to exceed 
six per cent per annum. 

Section 3. That said promissory note or notes shall be 
general obligations of the County of Volusia, State of Florida. 

Section 4. That said County Commissioners are author- 
ized and required to levy such special tax for the payment 
of said promissory note or notes, together with interest, as 
shall be necessary to pay off the said promissory note or notes 
together with interest in such time as shall seem advisable to 
the said Board of County Commissioners, provided that said 
note or notes shall be paid off in not to exceed five years. 

The lands referred to in said act were adjoining 
and contiguous to those on which the Court House 
was contracted to be constructed. On July 12, 1927, 
Appellees as members of the Board of County Com- 
missioners of Volusia County adopted a resolution 
providing for the purchase of the lands described in 
said act (House Bill No. 1694) pursuant to the terms 
thereof and notified James Peterson Construction 
Company to discontinue work under its contract for 
the construction of said court house pending such pur- 
chase. On July 25th 1927 appellant filed his bill of 
complaint in the Circuit Court of Volusia County seek- 
ing to have the said act of the Legislature (House Bill 
No. 1694) declared null and void and to restrain the 
appellees as members of the Board of County Com- 
missioners of said County or any one by or through 
them from recognizing or attempting to carry out the 
terms of the said act. A temporary restraining order 
was granted without notice on the date the bill was 
filed. A motion to dissolve the said temporary re- 
straining order was granted by Judge J. C. B. Koonce, 
pro hac vice August 26, 1927, from which last named 
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order appeal was taken to this court. 

It is first contended that House Bill No. 1694 
is void and ineffective because the facts conclusively 
show that it was enacted without notice of intention 
to apply therefore being published for sixty days prior 
to its introduction in the legislature as required by 
Section twenty-one of Article three of the Constitn- 
tion. 

The rule is well settled in this state that when 
local bills, such as are covered by Section twenty-one 
of Article three of the Constitution, are introduced in 
the legislature it is a legislative function and duty to 
ascertain and determine whether the required notice 
by publication has been given and that the courts will 
presume that legal evidence of such publication was 
duly established in the legislature. Stockton v. Poweil, 
29 Fla. 1, 10 So. 688; Rushton v State, 58 Fla. 94, 50 
So. 486; Vann v. State , 65 Fla. 160, 61 So. 323; State 
v. Farnside, 87 Fla. 349, 100 So. 256, 258. 


The facts on which appellant relies to show that 
the sixty day notice of intention to apply therefor 
was not given as required by Section twenty-one of 
Article three of the Constitution are that the contract 
for the construction of the said Court House was exe- 
cuted April 14, 1927, that House Bill No. 1694 refers 
to the court house “now contracted to he built.” and 
that said act was passed and approved by the Gover- 
nor June 3, 1927, there being only fifty days from the 
date of the said contract to the passage and approval 
of said act. Supporting these facts appellant rests his 
contention on the decision of this court in Horton v 
Kyle, 81 Fla. 274, 88 So. 757. 


In Horton v Kyle this court had under considera- 
tion an act passed at the extraordinary session of the 
Legislature in November 1918. Only twenty-three 
days elapsed between the date of the proclamation of 
the Governor calling the Legislature in extra session 
and the date of its adjournment. No proof was pro- 
duced in the legislature that the required sixty day 
notice was given and this court held that under such 
circumstances it would not indulge the presumption 
that such notice was given. In the case at bar the 
act assaulted act was passed at a regular session of 
the legislature. It is true that it refers to the con- 
tract for constructing the Court House but this of 
itself does not preclude nor is it inconsistent with the 
fact that the sixty day notice of the introduction and 
passage of House Bill No. 1694 may have been running 
prior to and at the time the contract was executed. 
In the face of the mandate of the constitution and 
the fact that it was entirely possible that notice was 
being given at the time the contract was executed 
we would not be warranted under the facts here given 
in assuming that it was not legally given. 


It is next contended that House Bill No. 1694 vio- 


‘mandatory duties on County Commissioners. 


lates Section sixteen of Article three of the Constitu- 
tion in that its subject matter is not briefly expressed 
in the title. 


The reason and purpose for requiring that the sub- 
ject of every act introduced in the legislature be briefly 
expressed in the title as is required in Section sixteen 
of Article three of the Constitution has been often 
expounded by this court. Webster v Powell, 36 Fla. 
703, 18 So. 441; State ex rel v Burns, 38 Fla. 367, 21 
So. 290. Wade v Atlantic Lumber Company, 51 Fla. 
628, 41 So. 72; Disston v Trustees of Internal Improve- 
ment Fund of State of Florida, 75 Fla., 653, 79 So. 295. 


The subject matter of an act may be as brief and 
restrictive in the title as the legislature may see fit 
to make it, provided the several matters expressed 
therein are germane to each other and are properly 
connected. Ex Parte Knight, 52 Fla., 144, 41 So. 786; 
Fine v Moran, 74 Fla. 417, 77 So. 533. 


The title to House Bill No. 1694 shows conclusive- 
ly that the act was designed to authorize the purchase 
of additional lands for Volusia County for Court House 
purposes “providing the manner of use thereof’ and 
“providing the manner of payment for said lands.” 
We have examined the body of the act carefully and 
we fail to find a single provision therein which may 
not reasonably be embraced within the subject ex- 
pressed in the title, or matter properly connected there- 
with. The record discloses that the reason for the 
purchase of the East seventy-two feet of Lot four. 
Block three, as described in the act was to secure bet- 
ter air and lighting facilities by removing the founda- 
tion to the westward far enough (32 feet) that the 
court house when completed would stand approximate- 
ly in the center of the county property after the pur- 
chase, such purchase lying contiguous to the original 
holding. ‘Providing the manner of use thereof” as 
employed in the title was ample fo put the public 
on notice and enquiry as to the disposition and use 
of said purchase as is outlined in said act and as shown 
by the record to have been attempted by the appellees. 

It is also contended that House Bill No. 1694 is 
invalid because it is not merely an authorization to the 
County Commissioners but is clearly mandatory on 
them. 

The Constitution (Section five of Article eight) 
among other things provides that the powers, duties 
and compensation of County Commissioners shall be 
prescribed by law. Section 1475 Revised General Sta- 
tutes of Florida in obedience to the fiat of the Constitu- 
tion in general terms, defines the powers and duties 
of County Commissioners. There is nothing in the 
Constitution inhibiting the legislature from imposing 
How- 
ever, our view of the force and effect of the words 
“required” and “shall” as used in the act brought in 
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question to define the duty imposed on the County 
Commissioners of Volusia County is that they consti- 
tute an authorization or clothing of the said County 
Commissioners with power and authority to do the 
things enumerated in the act. We understand the gen- 
eral rule to be that where mandatory words or pro- 
visions are written in Statutes defining the duties of 
administrative officers such words or provisions may 
be construed as directory only, unless something in 
the hody of the act is indicative of the contrary view. 

Appellant cannot gainsay that the primary pur- 
pose of House Bill No. 1694 is to procure additional 
lands for court house purposes at DeLand, and the 
reasons therefore are good and sufficient. The erec- 
tion of court houses and other public buildings and 
the acquirement of lands thereof is a county function 
peculiarly vested in the County Commissioners. The 
fact that the act in question authorizes the County 
Commissioners to assess and collect taxes to pay for 
the lands purchased and prescribes their duties in this 
is a mere incident to its primary purpose and does 
not offend against the Constitution. Kroegal v Whyte, 
62 Fla. 527, 56 So. 498; McMullen v Pinellas County, 90 
Fla. 398, 106 So. 73; Lainhart v Catts, 73 Fla. 735, 
75 So. 47; Bannerman v Catts, 80 Fla. 170, 65 So. 336; 
Berry v Hardee, 83 Fla. 531, 91 So. 685. 

The matter of authorizing the assessment and col- 
lection of taxes is a legislative prerogative and may 
be done as the legislature directs. A County or Coun- 
ties may be authorized by special or local law to levy 
and collect a tax for local county purpose. Section 
five of Article nine of the Constitution. Kroegal v 
Whyte and McMullen v Pinellas County, supra. 

It is further contended that House Bill No. 1694 
violates the obligation of the contract between Peter- 
son Construction Company and the County Commis- 
sioners of Volusia County. 

Appellant presents no facts to show that he is in 
position to raise this question. Peterson Construction 
Company is not here complaining and if it was, suffi- 
cient showing is not made to present a cause of action 
on this ground. 


Other assignments of error have been examined 
but a discussion of them would serve no useful purpose. 
The decree of the chancellor was therefore correct and 
is affirmed. 

Affirmed. 


ELLIS, C. J. and WHITFIELD, STRUM, BROWN 
and BUFORD, JJ., concur in the opinion, filed March 
13, 1928. 

BROWN, J. (Concurring) 

It is not necessary in this case, as pomted out by 
the opinion, to determine whether, under Section 5 of 
Article IX of the Constitution, the legislature could 
compel county commissioners to assess and impose 
taxes for a purely county purpose. The Act in ques- 
tion undoubtedly authorizes the levy, and if the word 
“require” be deemed to have been used in a compulsory 
sense, it may be ignored or omitted and yet leave the 
act a valid and workable law, authorizing the expendi- 
ture and the imposition of taxes to pay for it. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 


opinions which seem to be of general public interest.) 


January 21, 1928. 
Hon. W. F. Allen, 
State Motor Vehicle Com’r., 
Attention MR. PINGSTON, 
Tallahassee, Florida. 
Dear Sir: 


Section If of Chapter 9157, Acts of 
1923, defines the term “owner” as used 
in the Act, as including “any person, 
firm, corporation or association owning 
or controlling any motor vehicle by right 
of purchase, gift or lease.” 

The question presented by you is 
whether or not a County is an “owner” 
of a motor vehicle within the purview 
of the requirements of Chapter 9157, 
Sections 2 and 3, requiring the issuance 
of a certificate of title for registration 
of motor vehicle with the Motor Vehicle 
Commissioner. 

Owing to the narrow definition of the 
term “owner” as used in the Act, I am 
of the opinion that the County would 
not be held to be within the purview of 
language applying only to persons, firms, 
corporations and associations. There is 
nothing, however, in the Act which would 
prevent the Motor Vehicle Commissioner 
from issuing certificates of title to Coun- 
ties and even to agencies of the State 
owning automobiles as a means of pre- 
serving a perfect public record of the 
titles of same, and in fact it would ap- 
pear that to register motor vehicles own- 
ed by Counties and other public agencies 
would be a salutary requirement to be 
written into the law. 


I would, therefore, suggest that while 
it may not be required by law that 
Counties procure or be issued certifi- 
eates of registration of title to motor 
vehicles owned by them the Motor Ve- 
hicle Commissioner might, in the inter- 
ests of uniformity in the administration 
of the Act, endeavor to secure registra- 
tion of the title to these cars by co-op- 
eration with the County authorities as a 
means of determining to what cars the 
X tags authorized by law are applic- 
able but in such event the statutory fee 
of $1.00 which is required to be charged 
for each original certificate of title is- 
sued could not be exacted from Counties 
or other State agencies. 


All title certificates issued without 
charge by voluntary co-operation. with 
Counties should be designated in such 
a manner as to prevent the Motor Ve- 
hicle Commissioner being charged in his 
account with the $1 fee which would oth- 
erwise be collectible on such certificates. 


Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


January 21, 1928. 
Hon. Jerry W. Carter, 
Hotel Commissioner, 
Tallahassee, Florida. 
HEALTH CERTIFICATES — THOSE 
COMPETENT TO SIGN 
Dear Mr. Carter: 

I have your letter of January 18th, 
in which you ask my opinion as to what 
persons are competent under the exist- 
ing laws to sign health certificates re- 
quired in the administration of the laws, 
rules and regulations governing the ho- 
tels and restaurants of this State. 

My answer is that the character of 
the evidence required is such as may 
be required by the Hotel Commissioner 
or an Inspector in his discretion, it be- 
ing within the power of the Hotel Com- 
missioner to determine what persons 
he will recognize as registered, licensed 
or practitioners within the meaning of 
Section 1253, Revised General Statutes 
of Florida. 

The purpose of the required health 
certificate is to convince the Hotel Com- 
missioner or his Inspector that the em- 
ployees furnishing the same are free 
from disease. He should, therefore, re- 
quire the certificate to be signed by 
such a physician as would be authorized 
to make a diagnosis of and treat contag- 
ious and infectious diseases under the 
laws of this State. 

The only physicians who are author- 
ized to diagnose and treat contagious and 
infectious diseases are those who are li- 
censed by the State Board of Medical 
Examiners of Florida. 

Osteopaths, naturopaths, and chiro- 
practors are not included in this classi- 
fication. 

Respectfully submitted, 

FRED H. DAVIS, 
Attorney General. 


January 21, 1928. 
Hon. W. F. Allen, 
State Motor Vehicle Com’r., 
Attention MR. PINGSTON, 
Tallahassee, Florida. 
CERTIFICATES OF TITLE— 
ISSUANCE 


Dear Sir: 
I have your request of January 18th 
for an opinion on the following question: 
“In the case of dealers buying out of 
state cars and selling same before se- 


curing title certificate covering same, 
should we issue tag and_ should we is- 
sue title certificate in the name of the 
owner to whom the dealer sells the car 
on application of the dealer, or should 
we issue certificate of title to dealer in 
his own name on his application for a 
certificate of title.” 

Chapter 9157, Acts of 1923, Section 
7, provides as follows: 

“Section 7. Certificates for Dealers 
and Manufacturers.—In the case of deal- 
ers in motor vehicles, motorcycles, in- 
cluding manufacturers who sell to oth- 
ers than dealers, all of whom are intend- 
ed to be covered by this and all other 
provisions of this Section, a separate 
certificate of title, either of such dealer’s 
immediate vendor, or of the dealer him- 
self, shall be required in the case of each 
motor vehicle, in his possession, and the 
Comptroller shall determine the form in 
which application for such certificates of 
title and assignments thereof shall be 
made; provided, however, that no such 
certificate shall be required in the case 
of new motor vehicles sold by manufac- 
turers to dealers as the term ‘dealers’ 
is defined in Section One of this Act.” 

From this Section as well as other 
provisions of the Motor Vehicle Title 
Registration Law it will be observed that 
all dealers who handle automobiles oth- 
er than new automobiles received from 
the manufacturers are required to pro- 
cure title certificates covering all ve- 
hicles in their possession except that 
where a motor vehicle has been taken 
in by a dealer from a vendor who has 
a Florida certificate of title assigned to 
the dealer, in which event the dealer may 
have the motor vehicle in his possession 
based upon the certificate of title issued 
to his immediate vendor as provided in 
this Section of the statutes. 


A certificate of title issued to the im- 
mediate vendor in some other State does 
not appear to be in compliance with the 
provisions of Section 7. 


The purpose of the statute is obvious- 
ly to provide a complete chain of title 
to motor vehicles in this State by means 
of registration of title accomplished 
through the office of the Motor Vehicle 
Commissioner and the Act should be so 
construed as to carry out the legislative 
intent. 

If dealers have authority to bring cars 
into this State from other States and dis- 
pose of them without registration the 
purpose of the law, which was to pro- 
vide for the protection from theft and to 
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provide for registration from the original 
source of title to the ultimate holder 
would be defeated. Consequently, all 
dealers buying out of the State cars 
should secure title certificates covering 
same before selling such cars and when 
such cars are sold the title should be 
transferred in the regular way to the 
vendee, to whom tag for the car may 
be issued upon proper application. 

I return herewith letter submitted by 
you from the License Bureau of the 
Jacksonville Motor Club dated January 
18th. 

Very truly yours, 

FRED H. DAVIS, 
Attorney General. 


February 2, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 
NOTARIES PUBLIC—AGE 
Dear Sir: 

[I have your request for my opinion as 
to whether or not a person under the age 
of 21 years can legally be appointed and 
qualify as a Notary Public under Section 
418, Revised General Statutes of Florida 
and other sections connected therewith. 

Section 413 provides that the Governor 
is empowered to appoint as many 
Notaries Public as shall seem necessary. 
Such persons are required to be com- 
missioned, must give a bond in the sum 
of $5,000 conditioned on the due dis- 
charge of the said office and also take 
an oath as prescribed by law. 

No age requirement is mentioned in 
Section 413. Section 414, Revised Gener- 
al Statutes, however, provides that wom- 
en over 21 years of age shall be eligible 
to appointment by the Governor as Not- 
aries Public. It would therefore, seem 
that considering the nature of the duties, 
powers, privileges and obligations of 
Notaries Public and the provision that 
women must be 21 years of age or over 
that the legislative intent is clearly ex- 
pressed to the effect that all Notaries 
Public must be of the age of 21 years 
or more. 

The office of Notary Public is also rec- 
ognized in the Constitution as being an 
office under the Constitution. See Section 
15 of Article XVI of the Constitution, 
which provides that Notaries Public may 
fill legislative, executive or judicial of- 
ficees notwithstanding the provisions of 
that Section to the effect that no person 
holding or exercising the functions of 
any office under any foreign govern- 
ment, the United States, any other State 
or this State shall perform the func- 
tions of any other office of the State. 

Construing this section of the Consti- 
tution in connection with the require- 
ment to give bond the bond not being 


capable of execution by a person not sui 
juris as well as the obvious intent of the 
Legislature appearing throughout the 
laws relating to Notaries Public, I 
think the conclusion that I have ex- 
pressed that no person under 21 years of 
age, male or female, can be legally ap- 
pointed to or qualify for the office of 
Notary Public, is reinforced. 

I return to you herewith the letter 
received by you from Mr. Rayond R. 
Tull, P. O. Box 1345, Daytona Beach, 
Fla., who is 18 years of age and who 
desires to be appointed a Notary Public. 

Very truly yours, 

PRED H. DAVIS, 

Attorney General. 
February 20, 1928. 

Dr. Lamar K. Tuttle, Sec-Treas. 

State Board of Osteopathic 

Medical Examiners, 

Julia Tuttle Hotel, 

Miami, Florida. 

Dear Doctor Tuttle: 

Replying to your letter of February 
15th, I beg to advise that I failed to find 
anything in Section 17 of Senate Bill No. 
366 or in Senate Bill 75, relating to re- 
cording of licenses of physicians which 
authorizes the requirement that the hold- 
er of the licenses be personally present 
before the Clerk of the Circuit Court in 
order to get his license recorded. 

The main result to be accomplished is 
the recording of the licenses and I see 
no authority to require that the person 
to whom a license has been issued and 
who desires to record the same to per- 
sonally appear before the Clerk of the 
Court and swear that he is the person 
to whom the license has been issued. 

Practitioners from outside of the State 
of Florida who desire to have their li- 
censes recorded appear to me to be en- 
titled to send their licenses in for re- 
cordation with proper proof of identity 
without the necessity of personally ap- 


pearing before the Clerk for such pur- 
pose. 


Trusting this answers your inquiry, 
I am, 


Cordially yours, 
FRED H. DAVIS, 
Attorney General. 


February 29, 1928. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Florida. 
REGISTRATION BEFORE 
TAX COLLECTORS. 
Dear Mr. Amos:-_ 

I have your letter of February 28th, 
transmitting to me letter received by you 
from Hon. Randall Wells, Tax Collector 
of Putnam County, dated February 27th, 
asking for my opinion as to the proper 
interpretation of Section 313, Revised 


General Statutes, permitting persons to 
register before Tax Collectors. 

This Section has been construed by 
previous Attorneys General and I concur 
in their construction to the effect that 
no person is entitled to register before 
the Tax Collector except under the terms 
and conditions stated in the law itself, 
and this: “when paying their poll taxes.” 

The intent of this provision, which is 
applicable only to Primary Elections and 
not to the General Elections, is to en- 
courage the registration of persons who 
are required to pay their poll taxes any- 
way. For example, the law requires the 
Tax Collector to collect poll taxes from 
a taxpayer who pays on real or personal 
property and he must pay such poll 
taxes, whether he intends to vote or not. 
In order to make it convenient for such 
persons who are thus called on to pay 
poll tax to secure the benefits of their 
right of suffrage, which they are paying 
for anyway, the law provided for the 
Tax Collector to have power to register 
such persons. 

Another reason for the law was that 
persons frequently complain that they 
should not be required to pay poll taxes 
because they were not registered to vote. 
The answer to the argument was for the 
Tax Collector to produce a registration 
blank and qualify the person then and 
there by registering him. 

I do not think that the Tax Collector 
has power to register anyone except at 
the time the registrant pays his or her 
poll tax. If a registrant has paid poll 
taxes to the Tax Collector at a previous 
time the Tax Collector has no power to 
register him at a subsequent date. 

Trusting this gives you the informa- 
tion that you require, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


February 23, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 
Dear Mr. Crawford: 

I have your letter of the 21st inst. as 
follows: 

“T have of record in this office a for- 
eign corporation organized under’ the 
laws of the State of Michigan, to which 
I issued a permit on August 22, 1921, 
permitting them to transact business in 
this State, as a foreign corporation. 

“Now the incorporators of this cor- 
poration have formed a corporation un- 
der the laws of the State of Delaware, 
uisng the same name as that under 
they qualified, in this State and the ques- 
tion has arisen as to whether or not the 
amount of tax paid by the Michigan 
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corporation when it qualified in this 
State may be deducted in computing the 
tax on the corporation organized under 
the laws of the State of Delaware that 
now wishes to qualify in this State. 


“Tt is the intention of the Michigan 
corporation to transfer all their holdings 
to the Delaware corporation and the Del- 
aware corporation will assume all lia- 
bilities of the Michigan corporation. I 
understand, of course, that no two cor- 
porations with the same name can qual- 
ify in this State, but the Michigan cor- 
poration has satisfied this office (action 
based on a previous opinion from your 
office) of their intention to cease doing 
business in this State and make all trans- 
fers to the Delaware corporation, said 
certificate being authorized by the Board 
of Directors of the Michigan corporation, 
which, as I understand from advice I 
have had, is sufficient for the other cor- 
poration to qualify. 


“However, this is not the point, I am 
merely citing this as the corporations 
have the same name. The point being: 
whether the Delaware corporation is en- 
titled to receive credit for the amount 


that has been paid by the Michigan cor- 
poration, in computing the tax on the 
Delaware corporation. 


“T would also like to know if the status 
would be the same if the Michigan cor- 
poration consolidated with the Delaware 
corporation under the laws of the State 
of Delaware, and said consolidation per- 
fected an increase in the capital stock, 
and the Delaware corporation filed in 
this office an authenticated copy of such 
consolidation, would not the Delaware 
corporation be entitled to credit paid by 
the Michigan corporation, when quali- 
fying, in this case due to the consoli- 
dation? I mention this as the corpora- 
tion has the procedure in mind.” 


Under the circumstances outlined I am 
of the opinion that if the Michigan cor- 
poration which already has qualified to 
do business in the State of Florida and 
received from you a permit to do such 
business consolidates with and becomes 
a corporation under the laws of Dela- 
ware, which is a change in form rather 
than substance, the corporation should 
be dealt with by your office as if it re- 
mained a Michigan corporation and ac- 


cordingly credit may be given for the 
amount of fees which has already been 
paid in by the Michigan corporation for 
its permit to do business in this State. 


My construction of the law is based 
on the proposition that the statutes con- 
template the authorization of a partic- 
ular corporation to do business in Florida 
upon certain conditions being complied 
with and certain fees being paid. The fact 
that the corporation changes its legal 
domicile or changes its legal form of or- 
ganization or makes any other change 
which does not destroy the identity of 
the organization as being the same as 
that which was originally licensed to 
do business in Florida does not alter the 
fact that the corporation which was 
originally licensed to do business is still 
the same corporate organization although 
possibly doing business under a different 
name and probably with the removal of 
its domicile. 


Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


DIGEST OF CASES FROM FLORIDA IN 
THE UNITED STATES COURTS 


(This digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme Court opinions reported 
in the Federal Reporter and Supreme Court Reporter, copyrighted and published by the West Publishing Company of St. Paul, 
Minnesota, in accordance with the copyright notices contained in the respective issues of the Advance Sheets of the Federal 
Reporter and Supreme Court Reporter reporting the opinions in full. 

A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Reporter may be 


obtained for 25c by addressing the West Publishing Company of St. Paul, Minnesota). 


WHEAT v. OTIS ELEVATOR CO. et al. 


Circuit Court of Appeals, Fifth Circuit. 
December 21, 1927—No. 5137 
23F. (2d) 152. 


1. Where elevators and their equip- 
ment were installed in a hotel by seller, 
after execution of a mortgage with after- 
acquired property clause, there is no pre- 
sumption that they remained personalty 
and the burden is on fhe seller, claiming 
right of removal as against the mort- 
gage, to prove, not only that the sale 
was conditional, with title reserved until 
full payment, but also that the elevators 
were not so attached to the building as 
to lose their character as personalty and 
to have become a part of the freehold. 

2. If elevators could be removed with- 
out substantial damage to hotel building, 
they did not lose their character as per- 
sonalty, and hence title thereto remained 
in conditional seller under its contract, 
which right of removal would not be de- 


feated by proof that hotel could not be 
successfully operated without elevators 
or that they had been attached by bolts 
and screws to building. 


UNITED STATES vy. PACKARD SE- 
DAN. 


District Court, S. D., Florida. 
January 13th 1928—No. 1440. 
23F. (2d) 865. 


1. In libel to forfeit automobile used 
in transporting liquor, in violation of 
Tariff Act 1922, P. 593b (19 USCA P. 
497), testimony as to what driver of 
automobile told customs officers and 
written statement of driver were proper- 
ly excluded as hearsay. 

2. Evidence that car containing liq- 
uor was seized on public highway in 
State of Florida, and that bottles were 
labeled “Canadian Club”, held not suffi- 
cient to show probable cause, under Tar- 


iff Act 1922, P. 615 (19 USCA P. 525), 
that liquor was unlawfully introduced 
into the United States in violation of sec- 
tion 598b (19 USCA P. 497), so as to 
justify institution of suit to forfeit auto- 
mobile, under Rev. St. PP. 3061, 3062 
(19 USCA PP. 482, 483). 


BISCAYNE KENNEL CLUB, INC., v. 
TAYLOR, County Solicitor, et al. 


District Court, S. D., Florida. 
December 31, 1927—No. 177. 
23F. (2d) 871. 


A plan by the promoter of a racing 
event, to be held in Florida, to transmit 
money of customers by telegraph to Ha- 
vana, to be there wagered on the event, 
held a device to evade the Florida Sta- 
tute (Rev. Gen. St. 1920, P. 5514), mak- 
ing betting on such events a criminal of- 
fense, and a bill to enjoin interference 
with its execution by state officers was 
dismissed for want of equity. 
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NOTES AND COMMENT 


A CLEAR DUTY 
(By James M. Carson, 
of the Miami Bar.) 

All lawyers, I suppose, realize when 
it is a question of their rights or privi- 
leges that they are officers of the court; 
but it is not so easy when there arises 
questions of one’s duty as an officer to 
remember that one has not only the 
privileges of an officer of the court, but 
that there devolves upon him also cor- 
responding duties and obligations. 

Lately there has come to my attention 
a duty which the law imposes upon all 
lawyers which I did not even know exist- 
ed, that is, the duty to protect the court 
against any feigned, fictitious or collus- 
ive suit of which one, as an officer of 
the court, has knowledge. 

I had a general idea that no lawyer 
had a right to intervene as amicus curiae, 
but that he might as a matter of privi- 
lege be allowed by the court to intervene 
in a pending cause. - 

The rule, as I thought it was, is stated 
in 1 R. C. L. pg. 1052, as follows: 


“An amicus curiae is heard only by 
leave and for the assistance of the court 
upon a case already before it.” 

The peculiar circumstances of a partic- 
ular case made it necessary for me to 
study the procedure in the case of an 
attorney intervening as amicus curiae, 
and I find that there is one exception 
to that rule, an exception so marked that 
it becomes in that instance not only a 
right but a positive duty under the oath 
which an attorney takes to intervene. 


The rule is broadly stated in 1 R. C. L. 
page 1053, as follows: 

“An attorney as amicus curiae may, 
however, move to dismiss an action as 
collusive or fictitious. It is not only the 
right, but the duty, of an attorney of 
the court, if he knows or has reason to 
believe that the time of the court is be- 
ing taken up by the trial of a feigned 
issue, to so inform the judge thereof; 
and it is discretionary with the court to 
stay proceedings, make due inquiry and, 
if the facts warrant the suggestion, then 
dismiss the case.** The right of the 
attorney as amicus curiae thus to move 
to dismiss is placed upon the ground that 
when actions are brought in a court of 
law, a duty devolves upon the judge, 
and that is scrupulously to guard its pro- 
ceedings from being used by the parties 
collusively, and not suffer a judgment to 
be entered without being fully satisfied 
that a cause of action really exists, and 
that whenever facts are placed before a 
court, which cause any suspicion of col- 
lusion between the parties, no matter in 
what way or form the facts are brought 
to the knowledge of the court, it is the 
duty of the judge at once to institute 
such an examination as will satisfy him 
of the truth or falsity of the charge.” 

The leading case in America upon this 
subject is the case of Lord vs Veasey, 
49 U. S.; 8 How. 255; 12 L. ed. 1069. In 
that case a motion to dismiss on appeal 
was made by an amicus curiae who ap- 
peared for the first time during the prog- 
ress of the cause. Motion was granted 
upon the ground that the whole proceed- 


ing was a nullity. In the course of that 
opinion Mr. Chief Justice Taney speaking 
for the Court says in part: 

“It is the office of courts of justice 
to decide the rights of persons and of 
property, when the persons interested 
cannot adjust them by agreement be- 
tween themselves, and to do this upon 
the full hearing of both parties. And 
any attempt, by a mere colorable dis- 
pute, to obtain the opinion of the court 
upon a question of law which a party de- 
sires to know for his own interest or his 
own purposes, when there is no real and 
substantial controversy between those 
who appear as adverse parties to the 
suit, is an abuse which courts of justice 
have always reprehended, and treated as 
punishable contempt of court... The ob- 
jection in the case before us is not that 
the proceedings were amicable, but that 
there is no real conflict of interest be- 
tween them; and that the plaintiff and 
defendant have the same _ interest, and 
that interest adverse, and in conflict 
with the interest of third persons... A 
judgment entered under such circumstan- 
ces, and for such purposes, is a mere 
form. The whole proceeding was in con- 
tempt of the court, and highly repre- 
hensible, and the learned district judge, 
who was then holding the court, un- 
doubtedly suffered the judgment pro 
forma to be entered under the impression 
that there was in fact a controversy be- 
tween the plaintiff and defendant, and 
that they were proceeding to obtain a de- 
cision upon a disputed question of law, 
in which they had adverse interests.” 
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$5.00 to $8.00 Double 
Club Breakfast, Business Luncheons 75c 
Table d’Hote Dinners $1.50 


RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM 


The 


members of the Bar _ Association 


Conference 
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The Florida State Bar Association 
Urges All Its Members 
to join the 


American Bar Association 


* 


